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DEVELOPMENT AGREEMENT
This Development Agreement (the “Agreement”) is made and entered into as of this 12th
day of April, 2012, by and between the CITY OF SUPERIOR, a Wisconsin municipal
corporation (the “City”) and HALLETT DOCK COMPANY, a Minnesota corporation (the
“Company”).
RECITALS
WHEREAS, the Company owns a dock in the City of Superior, Wisconsin and a portion
of such dock is in need of rehabilitation and reconstruction for the purpose of increasing the
transportation efficiency of the Port of Superior; and
WHEREAS, at the request of the Company, the City has applied to the Wisconsin
Department of Transportation (the “State” or “WisDOT”) for a Harbor Assistance Program
Grant for a portion of the funding for the Dock Wall Improvements (including the dredging of
the adjacent slip), as hereinafter defined; and
WHEREAS, the Dock Wall Improvements on the Dock Wall Property (including the
dredging of the adjacent vessel slip) is referred to as the “Project”; and
WHEREAS, the City has received approval of a Harbor Assistance Program Grant in the
maximum amount of $3,332,269 (the “State Grant”) subject to the requirements set forth in the
Grant Agreement between the City and WisDOT for the Dock Wall Improvements, as the same
may be from time to time amended (the “Grant Agreement”); and
WHEREAS, to qualify for the State Grant, the portion of the dock to be improved by the
Dock Wall Improvements will be leased to the City and leased back to the Company; and
WHEREAS, the Dock Wall Improvements are being constructed at the request of and for
the benefit of the Company; and
WHEREAS, the City is willing to serve as a conduit and facilitator for the State Grant
and the Dock Wall Improvements, but all risks of the Project, the State Grant and the Grant
Agreement shall be borne by and shall be the responsibility of the Company and not the City;
and
WHEREAS, the Company and the City desire to set out their respective duties and
responsibilities in carrying out the Dock Wall Improvements and satisfying the requirements of
the Grant Agreement.
NOW, THEREFORE, in consideration of the promises and mutual obligations of the
parties contained herein, each of them does hereby represent, covenant, and agree with the others
as follows:

Section 1.

Definitions, Exhibits, Rules of Interpretation.

1.01 Definitions. In this Development Agreement, the following terms have the
following respective meanings unless the context thereof clearly requires otherwise:
“Agreement” means this Development Agreement by and between the City and the
Company, as the same may be from time to time amended.
“BCPL Lease” means the submerged land lease between the State of Wisconsin, acting
through the Board of Commissioners of Public Lands, and the Company for the submerged lands
on which a portion of the Facility is located.
“Certificate of Completion” means the certification, in the form of the Certificate
attached as Exhibit F hereto, provided to the Company pursuant to Section 5.03 of this
Agreement, upon satisfactory completion of the Dock Wall Improvements.
“City” means the City of Superior, a Wisconsin municipal corporation.
“Closing” means the consummation of the transaction contemplated by this Agreement,
which shall occur on the Closing Date.
“Closing Date” means the date upon which the Company and the City enter into the
Lease and the parties hereto enter into such other agreements and documents, all as provided in
Sections 4.01 and 4.02 herein, which date shall be April 12, 2012, or such other date which is
mutually agreed to by the parties hereto.
“Company” means Hallett Dock Company, a Minnesota corporation, or its successors or
permitted assigns under this Agreement.
“Company Contributions” means (i) the initial amount of $833,067.00, to fund a portion
of the Project Costs, from the Company for deposit with the City into the Project Fund as
described in Section 6.01 hereof, and (ii) such additional deposits from the Company as
described in Sections 6.01 and 7.05 E.
“Construction Plans” means the construction plans and specifications for all construction
work to be performed by the City on the Dock Wall Property pursuant to this Agreement.
“Dock Wall Property” means the real property described in Exhibit A-1 and depicted on
Exhibit A-2 to this Agreement.
“Dock Wall Improvements” means the improvements to be undertaken by the City on the
Dock Wall Property and the dredging of the adjacent vessel slip, as set forth in the Construction
Plans and as described in Section 5.04 hereof.
“Engineer” means AMI Consulting Engineers, as engineer for the Project.
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“Facility” means the dock facility located at 3200 Winter Street in the City of Superior,
Wisconsin, and on the property depicted on Exhibit A-3 hereto.
“Grant Agreement” means the form of Grant Agreement between the City and the
WisDOT attached hereto as Exhibit E, as executed and amended from time to time.
“Lease” means the Lease Agreement between the City and the Company substantially in
the form set forth as Exhibit D hereto.
“Project” means the Dock Wall Improvements to the Dock Wall Property including the
dredging of the adjacent vessel slip as specified in the Construction Plans.
“Project Costs” means the costs related to the construction of the Dock Wall
Improvements and all out-of-pocket expenses of the City for the Project, including, but not
limited to attorneys’ fees and expenses.
“Project Fund” means the fund created by the City’s Finance Department to account for
the funding for and expenditures of the Project Costs.
“Schedule” means the schedule for the elements of the Project contemplated by this
Agreement, as set forth on Exhibit C hereto.
“Sources and Uses Budget” means the Sources and Uses Budget in the form of Exhibit B
hereto, as updated from time to time as required in Section 6.01 herein.
“State” or “WisDOT” means the State of Wisconsin, Department of Transportation.
“State Grant” is an amount up to $3,332,269 in funds by the State under the terms and
conditions of the Grant Agreement.
“State Grant Agreement Requirements” means the obligations, conditions and
requirements imposed by the State with regard to the construction, operation and maintenance of
the Dock Wall Property and the Dock Wall Improvements pursuant to the Grant Agreement.
“Termination Date” means (i) the date three years after the completion date set forth in
the Certificate of Completion; or (ii) the date this Agreement terminates pursuant to Section 9.02
hereof.
“Unavoidable Delays” means delays, outside the control of the party claiming their
occurrence, which are the direct result of strikes, other labor troubles, unusually severe or
prolonged bad weather, acts of God, fire or other casualty to the improvements being
constructed, litigation commenced by third parties which, by injunction or other similar judicial
action, directly results in delays, or acts of any federal, state or local government (other than the
City) which directly results in delays.
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1.02 Exhibits. The following exhibits are attached to and by reference made a part of
this Agreement:
Exhibit A-1
Exhibit A-2
Exhibit A-3
Exhibit B
Exhibit C
Exhibit D
Exhibit E
Exhibit F
1.03

Legal Description of Dock Wall Property
Depiction of Dock Wall Property
Depiction of Property on Which Facility is Located
Sources and Uses Budget
Schedule
Form of Lease
Form of Grant Agreement
Form of Certificate of Completion

Rules of Interpretation.

A.
This Agreement shall be interpreted in accordance with and governed by the laws
of Wisconsin.
B.
The words herein and hereof and words of similar import, without reference to
any particular section or subdivision, refer to this Agreement as a whole rather than any
particular section or subdivision hereof.
C.
References herein to a particular section or subdivision hereof are to the section or
subdivision of this instrument as originally executed.
D.
Any titles of the several parts, articles and sections of this Agreement are inserted
for convenience and reference only and shall be disregarded in construing or interpreting any of
its provisions.
E.
In the event that any provision or clause of this Agreement conflicts with
applicable law, such conflict shall not affect other provisions of this Agreement, which can be
given effect without the conflicting provisions, and to this end the provision of this Agreement,
are declared to be severable.
Section 2.
2.01
A.
Wisconsin.

Representations and Warranties.

Representations by the City. The City represents and warrants that:
The City is a public body, corporate and politic, organized under the laws of

B.
The City has the power to enter into this Agreement and carry out its obligations
hereunder pursuant to the powers granted to it by the Wisconsin Constitution and laws.
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2.02

Representations by the Company.

A.
The Company represents and warrants that the Company is a Minnesota
corporation, qualified to do business in Wisconsin, has power to enter into this Agreement and to
perform its obligations hereunder and has duly authorized the execution, delivery and
performance of this Agreement by proper corporate action.
B.
The Company will cause the Engineer, in a timely manner, to complete the
Construction Plans, obtain all required permits, licenses and approvals, and to meet, in a timely
manner, all requirements of all applicable local, state and federal laws and regulations which
must be obtained or met before the Project may be lawfully constructed.
C.
The Company has entered or will enter into the BCPL Lease pursuant to which
the Company has been or will be granted the right and privilege to fill that part of the St. Louis
River described in the BCPL Lease, which includes a portion of the Dock Wall Property. The
Company certifies that the BCPL Lease is, or will be, in full force and effect and that the BCPL
Lease term will not expire before a date 25 years after completion of the Dock Wall
Improvements. Such date is presently expected to be December 31, 2037.
D.
Neither the execution and delivery of this Agreement, the consummation of the
transactions contemplated hereby, nor the fulfillment of or compliance with the terms and
conditions of this Agreement is prevented or limited by, or in conflict with or will result in a
breach of, the terms, conditions or provisions of any restriction of the Company, or any
indebtedness, agreement or instrument of whatever nature to which the Company, is now a party
or by which it is bound, or will constitute a default under any of the foregoing.
E.
Attached as Exhibit B hereto is the Company’s best estimate of the Sources and
Uses Budget of funds to finance the Project as of the date of this Agreement.
F.
The Company represents and agrees that the City’s obligations hereunder are to
cooperate and facilitate the Dock Wall Improvements and to attempt to obtain the State Grant to
pay a portion of the Project Costs. In the event costs of the Project exceed the budget, State
Grant funds are not obtained or must be returned, construction of the Dock Wall Improvements
is defective or in any other way the Project does not go as planned, such resulting costs,
inconveniences and delays shall be assumed by the Company, and shall not be the responsibility
of the City.
G.
The Company understands and agrees that upon execution of the Grant
Agreement, the City will be obligated to proceed with the Dock Wall Improvements and related
obligations. The Company hereby agrees, without contingency or condition, to proceed with the
Dock Wall Improvements, and agrees to pay for and be responsible for its obligations under this
Agreement and the State Grant Agreement Requirements upon execution of this Agreement.
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Section 3.
3.01

Preparation for the Project.

Dock Wall Property.

A.
The City shall, as soon as possible and at the Company’s cost, obtain a certified
survey map of the Dock Wall Property and provide a copy to the Company.
B.
The Company shall provide the City a title report (the “Title Report”) on the
status of title to the Dock Wall Property.
3.02 State Grant. At the request of the Company, the City has applied for the State
Grant. The Company hereby acknowledges that it participated in and approve of the form and
content of such application. The Company approves the form and content of the Grant
Agreement in the form set forth as Exhibit E hereto and the Sources and Uses Budget set forth
herein. The Company hereby agrees that it will assume and it will perform, or cause to be
performed, all the State Grant Agreement Requirements imposed upon the City, including, but
not limited to: (i) causing and assuring that the Engineer satisfies each and all of the
requirements imposed by Wisconsin and federal laws on the Project due to the State Grant; (ii)
provide documentation required by the State for the City to obtain reimbursement of eligible
Project Costs from the State; (iii) operate the Project in compliance with the requirements of the
Grant Agreement; and (iv) pay the City for any costs and expenses incurred by the City in
connection with the Project.
3.03 Engineer; Preparation of Construction Plans. The Company has retained the
Engineer to perform design work for the Dock Wall Improvements. The Company shall arrange
for the City to be a third party beneficiary of its contract with the Engineer for purposes of the
Project. The Engineer shall treat the City, as well as the Company, as the “Owner” for purposes
of designing, constructing, inspecting, monitoring and reporting on the Project. The Company
shall provide the City, through the Engineer, the Construction Plans. The Construction Plans
shall conform to all the State Grant Agreement Requirements. The Engineer shall, after
coordinating such process with the City’s Planning and Port Director, assist the City in publicly
bidding the construction contracts in accordance with Wisconsin law, and shall satisfy all State
Grant Agreement Requirements in connection with the construction of the Project. The
Company shall cause the Engineer to obtain all licenses and permits needed for the Project and
shall cause the Engineer to perform all inspections, monitoring and reporting under the Grant
Agreement.
3.04 Conditions Precedent to City’s Obligation to Execute Grant Agreement. The
City’s obligation to execute and deliver the Grant Agreement to WisDOT is subject to the
Company providing the City with its initial Company Contribution for deposit in the Project
Fund, pursuant to Section 6.01 hereof.
3.05 Conditions Precedent to City’s Obligations to Enter into the Lease and to
Construct the Project. The City’s obligation to enter into the Lease and to construct the Dock
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Wall Improvements are subject to satisfaction of the following conditions on or before the
Closing Date:
A.

The City shall have entered into the Grant Agreement.

B.
The Company and the City shall have agreed upon an updated Sources and Uses
Budget for the Project.
C.
The Company shall have provided the City with any additional Company
Contribution for deposit in the Project Fund, pursuant to Section 6.01 hereof.
D.
Monies on deposit in the Project Fund from the Company Contribution together
with the State Grant, shall be sufficient to pay the Project Costs for the Project based on the
updated Sources and Uses Budget.
E.
The Company shall be in material compliance with all the terms and provisions of
this Agreement.
Section 4.
Transfer of the Dock Wall Property; Lease of the Dock Wall Property
and Dock Wall Improvements.
4.01 Transfer of the Dock Wall Property. On the Closing Date: (i) the Company and
the City shall enter into the Lease, as hereinafter provided, pursuant to which (a) the Company
shall lease the Dock Wall Property to the City and (b) the City will lease back the Dock Wall
Property and the Dock Wall Improvements to the Company; and (iii) the Company and the City
shall execute and deliver to one another a memorandum of the Lease, which memorandum shall
be in form proper for recording with the Register of Deeds for Douglas County, Wisconsin.
4.02 Lease of the Dock Wall Property and Dock Wall Improvements. On the Closing
Date, the City shall lease the Dock Wall Property and the Dock Wall Improvements to be
constructed thereon to the Company under the Lease substantially in the form set forth as Exhibit
D hereto. The lease of the Dock Wall Property and the use of the Dock Wall Property and the
Dock Wall Improvements shall be subject to all of the conditions, covenants, restrictions and
limitations imposed by this Agreement, the Lease, and the Grant Agreement, including the State
Grant Agreement Requirements. The City’s contractors shall be permitted to occupy the Dock
Wall Property to complete construction of the Dock Wall Improvements. The Company shall
take the Dock Wall Property “as is” and the City makes no warranty as to the condition of the
Dock Wall Property or the Dock Wall Improvements or their suitability for the purposes of the
Company.
4.03 Consideration for Transfer. The transfer of the Dock Wall Property from the
Company to the City pursuant to the Lease shall be for other than monetary consideration.
4.04 Title. The Company shall not voluntarily encumber title, or fail to take any
actions necessary to prevent an involuntary encumbrance of title, to the Dock Wall Property
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before the Closing Date. The City may obtain a title insurance policy on the Dock Wall Property
at the Company’ expense.
4.05 Real Estate Costs. Unless otherwise mutually agreed to by the City and the
Company, the Closing shall be made at the Government Center in Superior, Wisconsin. The
memorandum of Lease shall be promptly recorded in the office of the Douglas County Register
of Deeds. The Company shall pay all costs for such recording.
4.06 Temporary Construction License. The Company hereby grants to the City, the
Engineer, the City’s contractors and WisDOT, a license to enter upon the property depicted on
Exhibit A-3, together with a license to access such property from the existing road connecting
Winter Street and the Facility, for the purpose of designing, constructing and inspecting the Dock
Wall Improvements. The Company may, considering its operational needs and security
concerns, limit points and time of access. Such restrictions shall be included in the Construction
Plans. The locations of any staging areas for construction materials and construction equipment
and the procedures used to secure those areas, shall be determined by mutual agreement of the
City and the Company and shall be included in the Construction Plans.
Section 5.

Construction of the Dock Wall Improvements.

5.01 Construction Plans. Prior to advertising for bids for the construction contracts for
the Dock Wall Improvements, the Company and/or the Engineer shall provide for review and
consent by the City’s Planning and Port Director, the final plans and specifications of the
Construction Plans. Prior to award of the construction contracts for the Dock Wall
Improvements by the City’s Common Council, the Company and/or the Engineer shall provide
to the City the items set out in Section 3.05. Subject to satisfying all such conditions, the City
agrees that it will enter into the construction contracts for the Dock Wall Improvements in
conformance with the approved Construction Plans and the State Grant Agreement
Requirements.
If the Company desires that the City make any change to the final Construction Plans, the
Company and/or the Engineer shall submit the proposed change to the City for its consent, and if
such consent is granted, the Company shall provide written approval for such a change order to
the City, together with sufficient money to be deposited in the Project Fund, to pay for such
change order.
5.02 Completion of Construction of Dock Wall Improvements. The City’s contractors
shall be responsible for completing the Project in accordance with the Schedule set forth on
Exhibit C, subject to Unavoidable Delays. The City agrees to cooperate with the Company and
the Engineer to assist in keeping the Project on the Schedule, but the City shall have no liability
to the Company if the Project is delayed. All work with respect to the Dock Wall Improvements
to be constructed or provided hereunder shall be in conformity with the approved Construction
Plans and the State Grant Agreement Requirements.
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The City agrees that it will not take any deliberate action to cause delay in the
construction of the Dock Wall Improvements. In the event the City fails to complete the Project
in conformity with the approved Construction Plans, the State Grant Agreement Requirements
and the Schedule within the period specified in this Section, the Company shall nevertheless
complete the Project in conformity with the approved Construction Plans and the State Grant
Agreement Requirements at the Company’s own cost and expense. All claims, costs and
expenses resulting from disputes with contractors with respect to the Project (including, but not
limited to, disputes which result in mechanics’ or materialmen’s liens, or the like, being asserted,
filed, or recorded against the Dock Wall Property, the property depicted on Exhibit A-3, or any
other property of the Company) shall be borne by the Company. Without limiting the scope of
the preceding sentence, the Company shall be responsible for satisfying and obtaining the release
of any mechanics’ or materialmen’s liens, or the like, asserted, filed, or recorded against the
Dock Wall Property, or any other property of the Company in connection with the Project. All
recoveries, if any, in connection with such disputes shall be deposited in the Project Fund.
5.03 Certificate of Completion. Upon receipt of the Engineer’s certificate of final
completion and WisDOT’s completion letter evidencing completion of the Dock Wall
Improvements in accordance with the provisions of this Agreement, the City will furnish the
Company with a Certificate of Completion, in substantially the form set forth in Exhibit F
attached hereto. Such Certificate of Completion shall be a conclusive determination of
satisfaction and termination of the agreements and covenants in this Agreement with respect to
the obligations to construct the Dock Wall Improvements.
5.04

Dock Wall Improvements.

A.
The Dock Wall Improvements shall consist of (i) dredging 1,507 feet of
vessel slip to a depth of 28 feet and disposal of dredging material; (ii) installation of 1,207 feet of
coated sheet piling and fill void with granular material; (iii) installation of wales, tie back
system, timber fenders, safety ladders and bollards and foundation; (iv) construct bent plate steel
sheet pile cap, all as provided for pursuant to the Grant Agreement; and (v) final engineering and
the performance of project management functions. The Project Costs shall be paid by the City
from the Project Fund, at the times and upon receipt of the documents required under this
Agreement and the Grant Agreement. The Company shall provide the City all additional funds
necessary to pay any Project Costs in excess of the amounts received from the State Grant.
B.
The City shall have no liability to the Company or a third party resulting from any
defect in the construction of the Dock Wall Improvements or the completion of the Dock Wall
Improvements if the amount described in Section 5.04A. above is insufficient therefor. The
Company shall maintain the Dock Wall Improvements after completion of construction, pursuant
to the Lease. The Company waives any claim or demand and agrees not to prosecute any claim
against the City for design or construction defects of the Dock Wall Improvements. Further, the
Company agrees to indemnify, defend, and hold harmless the City, its officers, employees, and
agent, from any an all claims or causes of action resulting from any alleged defect in the design
or construction of the Dock Wall Improvements. Nothing in this Agreement shall be construed
as releasing the Engineer, the Company, or the City’s contractors for any liability they (or any of
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them) may have to the Company or the City for any actual or alleged defect in the design or
construction of the Dock Wall Improvements.
Section 6.

Flow of Funds.

6.01 Project Fund. The City shall establish and maintain a Project Fund for the
purpose of accounting for payment of the Project Costs. The City shall deposit into the Project
Fund: (i) proceeds of the State Grant; and (ii) the Company Contributions. Prior to the date of
execution of the Grant Agreement by the City, the Company shall have provided to the City for
deposit into the Project Fund an amount equal to $853,067.00. The City shall from time to time
update the Sources and Uses Budget based on change orders and revised estimates of Project
Costs. As the Sources and Uses Budget for the Project Costs change due to change orders,
quantities in excess of estimates under the construction contract or additional costs incurred by
the City from time to time, and if the amount in the Project Fund (including the unpaid balance
of the State Grant) is insufficient to complete construction of the Dock Wall Improvements and
pay the City’s costs for the Project, the Company shall fund, on demand from the City, the
additional Company Contributions as necessary to keep the Project budget in balance.
Notwithstanding the above paragraph and other sections to this Agreement in which the
Company Contributions require a cash deposit upon execution of the Grant Agreement, the
Company may provide a standby letter of credit to be delivered to the City in the amount of the
Company Contributions (or such lesser amount as the Company may choose so long as the total
of the letter of credit and the cash deposit in the Project Fund equals the Company
Contributions). The letter of credit shall secure payments of the Project Costs which are the
responsibility of the Company. The terms and provisions of the letter of credit and the payment
provisions for Project Costs by the Company to the City shall be acceptable to the City.
Following completion of the construction of the Project pursuant to the terms of this
Agreement, the balance, if any, of funds deposited into the Project Fund by the Company
remaining after payment of all Project Costs will be returned to the Company.
Section 7.

Payment Procedure.

7.01 Payment Requests. The City shall disburse the monies from the Project Fund for
the Project Costs for construction contracts upon receipt of payment requests from the
contractors, in accordance with the construction contracts, as required by the State Grant and as
required by the City’s purchasing procedures, and which are approved by the Engineer, on a
form authorized by the City which sets forth the following:
A.

The amount of work completed, the retainage and the amount to be disbursed.

B.

The address to which such monies are to be forwarded.

C.
A brief description of the purpose of the payment, including sufficient detail to
establish whether such cost is eligible to be reimbursed from the State Grant.
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D.

A statement as to whether the payment request is a request for final disbursement.

A copy of the payment request shall be submitted to the Company.
7.02 Attachments to Payment Requests. Each payment request shall contain the
following as attachments, in form and substance satisfactory to the City:
A.
Bills, receipts, invoices, employee time sheets, payroll register or other documents
acceptable to the City and the Engineer evidencing the amount, purposes and prevailing wage
compliance for which the disbursement is requested;
B.

Mechanics and material lien waivers, as required by the City; and

C.
Certification of each contractor requesting payment to the effect that the amounts
requested to be disbursed were properly incurred.
7.03 Additional Documentation. The Company shall require the Engineer to agree to
submit to the City such additional documentation as the City may reasonably request to evidence
the proper expenditure of the monies for the purposes of completion of the construction of the
Project in accordance with the Grant Agreement.
7.04 Initial Payment from the Project Fund. The Company shall require the Engineer
to furnish or cause to be furnished to the City as part of the initial payment from the Project
Fund:
A.
A sworn construction statement of the Engineer disclosing the total Project Costs
for all the construction of the Project pursuant to the construction contracts, and setting forth the
names and addresses of all contractors and subcontractors (which includes material supplies) for
each of the construction contracts, a description of the work and materials to be furnished by
such contractors, subcontractors and suppliers, the amounts of any construction contracts, and
amounts, if any, paid to date thereon, and, if any, the balances due thereon; and
B.
Each payment and performance bond and insurance certificate required by the
construction contracts.
7.05 Each Payment from the Project Fund. Prior to each payment from the Project
Fund under a construction contract, the Company shall require the Engineer to deliver to the City
a payment request complying with Sections 7.01 and 7.02 of this Agreement and:
A.
A sworn construction statement of the Engineer containing the information called
for in Section 7.04 revised as of the date of the payment request and setting forth:
(i)
The names and addresses of all additional contractors, subcontractors and
material suppliers with whom construction contracts have been made and the additional
11

information with respect to such contractors, subcontractors and material suppliers called for in
Section 7.04; and
(ii)

The amount due on all construction contracts.

B.
A certificate by the Engineer to the effect that the work has been completed and
materials are in place as indicated in the payment request.
C.
Statements, partial or final lien waivers, affidavits, supporting waivers, and
releases of liens, if necessary pertaining to prior payment requests, in form and content
satisfactory to the City.
D.

Payroll records to establish compliance with wage and benefit determinations.

E.
At the request of the City, the Company shall make any additional contribution to
the Project Fund that the City determines to be necessary to provide for sufficient funds to pay
for the Project Costs of completing those portions of the Dock Wall Improvements yet to be
completed from time to time to the extent such costs exceed the sum of the Project Fund.
7.06 Books and Records. The City shall, during construction of the Dock Wall
Improvements and for three years after WisDOT acceptance of the final closeout under the Grant
Agreement, keep and maintain true and accurate books and records in sufficient detail to reflect
the payments made by the City from the Project Fund. The Company may at any reasonable
time and from time to time examine all books and records of the City pertaining to the
disbursements made to or by the City and may make extracts therefrom and copies thereof.
7.07 Payment of Other Costs of the Project. The City shall disburse monies from the
Project Fund for the City’s out-of-pocket expenses for the Project based on a bill, invoice or
other document acceptable to the City, evidencing the amount and purpose for which the
payment is requested.
Section 8.
Indemnification. The Company agrees to indemnify and save harmless
the City and each of its officers, agents and employees from and against any and all costs,
charges and expenses and claims, losses, judgments and liabilities incurred by it or them
(including attorneys’ fees and expenses), to the extent it or they are acting in good faith to carry
out the transactions contemplated by this Agreement, the Grant Agreement, the Lease and each
of the construction contracts for the Dock Wall Improvements and shall include but not be
limited to, the City’s indemnification obligations and other payment obligations under the Grant
Agreement. The Company’s obligations under this Section shall survive and extend beyond the
Termination Date of this Agreement.
Section 9.

Events of Default.

9.01 Events of Default Defined. The following shall be “Events of Default” under this
Agreement and the term “Event of Default” shall mean, whenever it is used in this Agreement,
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any one or more failures by the Company to substantially observe or perform any covenant,
condition, obligation or agreement on its part to be observed or performed under this Agreement.
9.02 Remedies on Default. Whenever any Event of Default referred to in Section 9.01
of this Agreement occurs, the City, as specified below, may take any one or more of the
following actions after provision of thirty (30) days’ written notice to the Company of the Event
of Default by the City, but only if the Event of Default has not been cured within said thirty (30)
days or if the Event of Default cannot be cured within thirty (30) days, the Company does not
provide assurances to the City reasonably satisfactory to the City that the Event of Default will
be cured as soon as reasonably possible:
A.
The City may suspend its performance under the Agreement until it receives
assurances from the Company, deemed adequate by the City, that the Company will cure its
default and continue its performance under the Agreement.
B.
If the Event of Default occurs prior to the closing of the transaction contemplated
by this Agreement, the City may, at its option, cancel and rescind the Agreement by giving
notice of such cancellation and rescission to the Company.
C.
The City may take whatever action, including legal or administrative action,
which may appear necessary or desirable to the City to collect any payments due under this
Agreement or the Lease, or to enforce performance and observance of any obligation, agreement,
or covenant of the Company under this Agreement, the Lease or the Grant Agreement.
9.03 No Remedy Exclusive. No remedy herein conferred upon or reserved to the City
is intended to be exclusive of any other available remedy or remedies, but each and every such
remedy shall be cumulative and shall be in addition to every other remedy given under this
Agreement or now or hereafter existing at law or in equity or by statute. No delay or omission to
exercise any right or power accruing upon any default shall impair any such right or power or
shall be construed to be a waiver thereof, but any such right and power may be exercised from
time to time and as often as may be deemed expedient.
9.04 No Additional Waiver Implied by One Waiver. In the event any agreement
contained in this Agreement should be breached by any party and thereafter waived by any other
party, such waiver shall be limited to the particular breach so waived and shall not be deemed to
waive any other concurrent, previous or subsequent breach hereunder.
Section 10.

Additional Provisions.

10.01 Notices and Demands. Except as otherwise expressly provided in this
Agreement, notices, demands or other communications under this Agreement by one party to the
others shall be sufficiently given or delivered if it is dispatched by registered or certified mail,
postage prepaid, return receipt requested, or delivered personally; and
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A.

In the case of the City, is addressed or delivered personally to:
City of Superior
1316 North 14th Street
Superior, Wisconsin 54880
Attn: City Clerk

B.

In the case of the Company, is addressed to:
Hallett Dock Company
P.O. Box 16447
Duluth, Minnesota 55816-0447
Attn: President
or delivered to:
Hallett Dock Company
303 S. 37th Avenue West
Duluth, Minnesota 55806
Attn: President

or, at such other addresses as a party may, from time to time, designate in writing and forward to
the others as provided in this Section.
10.02 Counterparts. This Agreement is executed in any number of counterparts, each of
which shall constitute one and the same instrument.
10.03 Amendments. This Agreement may not be effectively amended, changed,
modified, altered or terminated, except upon the written agreement of the City and the Company.
10.04 Assignment. This Agreement may not be assigned by any party hereto without
the consent of the other parties.
10.05 Waiver of Acquisition and Relocation Procedures. The City’s acquisition of the
Dock Wall Property could be subject to the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970, 42 U.S.C. 4601, et seq. The Company has reviewed such Act
and the implementing regulations and each party hereby waives all procedures, benefits and
assistance to which such party may be eligible as a result of the City’s acquisition of the Dock
Wall Property.
10.06 City Officials Conflict. No official, officer or employee of the City during his or
her tenure or for one (1) year thereafter, shall have any interest, direct or indirect, in this
Agreement or in the proceeds thereof except as permitted under s.946.13(2), Wis. Stats.
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10.07 Nondiscrimination. In connection with the performance of its work under the
Grant Agreement, the Company agrees not to discriminate against any employee or applicant for
employment because of age, race, religion, color, handicap, sex, physical condition,
developmental disability as defined in s.51.01(5), Wis. Stats., sexual orientation or national
origin. This provision shall include, but not be limited to, the following: employment,
upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or termination;
rates of pay or other forms of compensation; and selection for training, including apprenticeship.
In connection with the performance of its work under the Grant Agreement and except with
respect to sexual orientation, the Company further agrees to take affirmative action to ensure
equal employment opportunities. In connection with the performance of its work under the
Grant Agreement, the Company agrees to post in conspicuous places, available for employees
and applicants for employment, notices to be provided by WisDOT setting forth the provisions
of this nondiscrimination clause.
[remainder of page left blank intentionally]
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IN WITNESS WHEREOF, the City has caused this Agreement to be duly executed in its
name and behalf, and the Company has caused this Agreement to be executed in its name and
behalf, on or as of the date first above written.
CITY OF SUPERIOR

By _________________________________
Bruce C. Hagen, Mayor

By _________________________________
Terri Kalan, City Clerk
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HALLETT DOCK COMPANY

By _________________________________
Its President

17

EXHIBIT A-1
TO THE DEVELOPMENT AGREEMENT
LEGAL DESCRIPTION OF THE DOCK WALL PROPERTY

Part of Government Lot 1 in Section 16, Township 49 North, Range 14 West, Douglas County,
Wisconsin, as described in Certified Survey Map _____, filed for record in the office of the
Douglas County Register of Deeds on ________, 2012, in Volume ____ of Certified Survey
Maps, pages ____ and _____.
Together with a non-exclusive easement to use the slip adjacent to such property for purposes of
vessel ingress to and egress from the docking facilities located (and to be located) on such
property and the docking of vessels at such docking facilities.

ATTACHMENT A-2
TO THE DEVELOPMENT AGREEMENT
DEPICTION OF DOCK WALL PROPERTY

EXHIBIT A-3
TO THE DEVELOPMENT AGREEMENT
DEPICTION OF PROPERTY ON WHICH FACILITY IS LOCATED

EXHIBIT B
TO THE DEVELOPMENT AGREEMENT
SOURCES AND USES BUDGET
SOURCES OF FUNDS
State Grant

$3,332,269.00

Company Contribution

$853,067.00
TOTAL SOURCES OF FUNDS

$4,185,336.00

USES OF FUNDS
Dredging and Material Disposal

$880,900.00

Dock Wall Improvements

$3,210,055.00

Dock Wall Improvements Final Engineering and Contractor
Oversight

$74,381.00

City’s Estimated Costs and Expenses

$20,000.00
TOTAL USES OF FUNDS

$4,185,336.00

EXHIBIT C
TO THE DEVELOPMENT AGREEMENT
SCHEDULE
ACTIVITY REQUIRED
Construction Plans Approved

DATE
March 15, 2012

Parties execute Lease

April 12, 2012

Award construction contracts

April 17, 2012

Commencement of Construction of Dock Wall Improvements
Completion of Project

May 1, 2012
December 31, 2012

EXHIBIT D
TO THE DEVELOPMENT AGREEMENT

LEASE AGREEMENT

between the

CITY OF SUPERIOR, as Lessor

and the

HALLETT DOCK COMPANY, as Lessee

Drafted by:
Fryberger, Buchanan, Smith &
Frederick, P.A.
302 West Superior Street, Suite 700
Duluth, Minnesota 55802
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LEASE AGREEMENT
THIS LEASE AGREEMENT (this “Lease”) is made and entered into this 12th day of
April, 2012, by and between the CITY OF SUPERIOR, a Wisconsin municipal corporation (the
“City”), as lessor, and HALLETT DOCK COMPANY, a Minnesota corporation (the
“Company”), as lessee.
WITNESSETH
WHEREAS, the Company owns a dock facility in the City of Superior, Wisconsin (the
“Facility”); and
WHEREAS, a portion of the dock wall and adjacent slip are in need of rehabilitation and
reconstruction and dredging for the purpose of increasing the transportation efficiency of the Port
of Superior; and
WHEREAS, at the request of the Company, the City has applied to the Wisconsin
Department of Transportation (the “WisDOT”) for a Harbor Assistance Program Grant for a
portion of the funding for the Project (as hereinafter defined); and
WHEREAS, the City has received approval of a Harbor Assistance Program Grant (the
“State Grant”) subject to the requirements set forth in the Grant Agreement between the City and
WisDOT for the Project, as the same may be from time to time amended (the “Grant
Agreement”); and
WHEREAS, the City and the Company have entered into a Development Agreement
dated as of April 12, 2012 (the “Development Agreement”) pursuant to which certain
improvements (the “Dock Wall Improvements”) will be made to such dock and adjacent slip;
and
WHEREAS, the Company and the City will provide in the Lease for a portion of the
Facility, such portion is legally described on Attachment A-1 hereto and depicted on Attachment
A-2 hereto (the “Dock Wall Property”) to be leased to the City; and
WHEREAS, the Company has requested that the Dock Wall Property, as improved by
the Dock Wall Improvements, be leased back to the Company.
NOW, THEREFORE, in joint and mutual exercise of their powers, and consideration of
mutual covenants herein contained, the parties recite and agree as follows:
Section 1. Definitions, Attachment, Rules of Interpretation.
1.01 Definitions. In this Lease, the following terms have the following respective
meanings unless the context thereof clearly require otherwise:

“BCPL Lease” means the submerged land lease between the State of Wisconsin, acting
through the Board of Commissioners of Public Lands, and the Company for the submerged lands
on which a portion of the Facility is located.
“City” means the City of Superior, a Wisconsin municipal corporation.
“Company” means the Hallett Dock Company, a Minnesota corporation, or its
successors or permitted assigns under this Lease.
“Development Agreement” means the Development Agreement by and between the City
and the Company regarding the Project, dated as of April 12, 2012.
“Dock Wall Improvements” means the improvements to be undertaken by the City on the
Dock Wall Property, pursuant to the Development Agreement.
“Dock Wall Property” means the real property described on Attachment A-1 hereto.
“Expiration Date” as specified in Section 4 of this Lease.
“Facility” means the dock facility located in the City of Superior, Wisconsin, on
property depicted on Attachment A-3 hereto.
“Grant Agreement” means the Grant Agreement between the City and WisDOT
regarding the Dock Wall Property, the Project and the State Grant, as amended from time to
time, a copy of which is on file in the office of the City Clerk of the City.
“Leased Premises” means the Leased Premises as defined in Section 3 hereof.
“Project” means the Dock Wall Property as improved by the Dock Wall Improvements
specified and provided in the Development Agreement.
“State” or “WisDOT” means the State of Wisconsin, Department of Transportation.
“State Grant” is an amount up to $3,332,269 in funds by the State under the terms and
conditions of the Grant Agreement.
“State Grant Agreement Requirements” means the obligations, conditions and
requirements imposed by the State with regard to the construction, operation and maintenance of
the Project pursuant to the Grant Agreement.
“Term of Lease” or “Lease Term” as specified in Section 4 of this Lease.
1.02 Attachments. The following attachments are attached to and by reference made a
part of this Lease:

Attachment A-1
Attachment A-2
Attachment A-3
1.03

Legal Description of Dock Wall Property
Depiction of Dock Wall Property
Depiction of Property on Which Facility is Located

Rules of Interpretation.

A.
This Lease shall be interpreted in accordance with and governed by the laws of
the State of Wisconsin.
B.
The words herein and hereof and words of similar import, without reference to
any particular section or subdivision, refer to this Lease as a whole rather than any particular
section or subdivision hereof.
C.
References herein to a particular section or subdivision hereof are to the section or
subdivision of this instrument as originally executed.
D.
Any titles of the several parts, articles and sections of this Lease are inserted for
convenience and reference only and shall be disregarded in construing or interpreting any of its
provisions.
E.
In the event that any provision or clause of this Lease conflicts with applicable
law, such conflict shall not affect other provisions of this Lease which can be given effect
without the conflicting provisions, and to this end, the provisions of this Lease are declared to be
severable.
Section 2.

Representations and Warranties.

2.01 Representations and Warranties of the Company. The Company represents and
warrants that:
A.

The Company is a Minnesota corporation, qualified to do business in Wisconsin.

B.
The Company has the power to enter into this Lease and to perform its obligations
hereunder and has duly authorized the execution, delivery and performance of this Lease by
proper corporate action.
2.02

Representations and Warranties of the City. The City represents and warrants

that:
A.
The City is a public body, corporate and politic, organized under the Laws of the
State of Wisconsin.
B.
The City has the power to enter into this Lease and carry out its obligations
hereunder pursuant to the powers granted to it by the Wisconsin Constitution and laws.

2.03

BCPL Lease Covenant.

A.
The Company has entered or will enter into the BCPL Lease pursuant to which
the Company has been or will be granted the right and privilege to fill that part of the St. Louis
River described in the BCPL Lease, which included a portion of the Dock Wall Property. The
Company certifies that the BCPL Lease is or will be in full force and that the BCPL Lease term
will not expire before a date 25 years after completion of the Dock Wall Improvements. Such
date is presently expected to be December 31, 2037.
B.
The BCPL Lease contemplates the continued occupancy of the Dock Wall
Property by the Company.
Section 3.

Grant and Acceptance.

3.01 Lease from Company to City. The Company hereby leases to the City and the
City hereby accepts the Dock Wall Property, including the improvements heretofore constructed
thereon, for the rental amount of One Dollar ($1.00) and other good and valuable consideration
as hereinafter set forth for the entire Term of the Lease.
3.02 Lease from City to Company. The City hereby leases to the Company and the
Company hereby accepts, subject to the terms and conditions herein set forth, the Dock Wall
Property, including the improvements heretofore constructed thereon and the Dock Wall
Improvements hereafter to be constructed thereon (collectively, the “Leased Premises”), for the
rental amount of One Dollar and other good and valuable consideration as hereinafter set forth
for the entire Term of Lease.
Section 4.
Term of Lease. The Term of Lease shall commence on April 12, 2012,
and shall end on a date 25 years after completion of the Dock Wall Improvements (the
“Expiration Date”), unless terminated earlier as provided in this Lease. The date of completion
of the Dock Wall Improvements shall be evidenced by the Certificate of Completion of
Construction issued pursuant to the Development Agreement.
Section 5.

Use of Leased Premises.

5.01 Use of Leased Premises. The Company shall use the Leased Premises solely as a
commercial transportation facility, as defined in Section Trans. 28.02(1), Wis. Admin. Code.
The Company shall make the Leased Premises, together with reasonable access thereto, available
for use by the public as a commercial transportation facility, so long as such activity is consistent
with the design capabilities of the Dock Wall Improvements and the adjacent dock structure.
Such use of the Dock Wall Improvements shall be subject to: (i) appropriate wharfage and
dockage fees which shall not exceed the dock operator’s costs; and (ii) limitation on use as may
be necessary to ensure compliance with state and federal laws and regulations (including
specifically, but not limited to, laws and regulations pertaining to homeland security). The
Leased Premises may not be used for recreational purposes. The Company agrees that the Dock
Wall Improvements shall be used in a manner consistent with and in full compliance of the Grant

Agreement, the State Grant Agreement Requirements, and applicable state and federal laws and
regulations.
5.02 Limitation on Use of Leased Premises. Except for the uses set forth in Section
5.01, the Leased Premises shall not be used for any other purpose without the express written
consent of the City and WisDOT.
Section 6.

Maintenance; Taxes; Insurance and Other Matters.

6.01 Maintenance and Modification of Leased Premises by the Company. From and
after the completion of the Dock Wall Improvements, the Company shall, at its own expense,
maintain, preserve and keep the Leased Premises, including the Dock Wall Improvements, in
good repair, working order and condition and shall from time to time make all repairs,
replacements and improvements necessary to keep the Leased Premises, including the Dock
Wall Improvements, in such condition. The City shall have no responsibility for such
maintenance or for any of the repairs, replacements or improvements to the Leased Premises. In
addition, the Company shall, at its own expense, have the right to remodel, modify and improve
the Leased Premises, so long as the Dock Wall Improvements are operated and maintained for
the use set forth in Section 5.01 hereof. No structural alterations or additions to the Leased
Premises shall be made by the Company without the prior written approval of the City. All such
additions, modifications and improvements shall thereafter comprise part of the Leased Premises
and shall be subject to the provisions of this Lease. Such additions, modifications and
improvements shall not in any way damage the Leased Premises or the Dock Wall
Improvements, nor cause them to be used for purposes other than those authorized by Section
5.01 hereof. The Company will not permit any mechanics or other liens to be established or
remain against the Leased Premises for any labor or materials furnished in connection with any
remodeling, additions, modifications, improvements, repairs, renewals or replacements made by
the Company pursuant to this Section.
6.02 Payment in Lieu of Taxes, Personal Property Taxes, Other Governmental Charges
and Utility Charges.
A.
In addition to the other taxes under Section 6.02B and in the event the Facility is
taxed as general property under Wisconsin Statutes (Chapter 70 as of the date of this Lease) and
the Dock Wall Property is exempt from property tax, the Company shall pay to the City a
payment in lieu of real estate taxes on the Dock Wall Property. For the purpose of determining
the amount of the payment in lieu of real estate taxes, if any, the Company and the City agree
that the assessor shall be directed to value the Facility and Dock Wall Property, as improved, as a
single integrated facility and that the assessor shall make a reasonable allocation of value of the
integrated facility among the various tax parcels, including the tax parcel for the Dock Wall
Property. The payment in lieu of real estate taxes shall be determined in the same manner and
shall be subject to the same objection and appeal procedures as are set forth by Wisconsin law
for the payment, objection and appeal of real estate taxes on taxable real estate. Such payment in
lieu of taxes shall be payable at the times real estate taxes are payable under Wisconsin law. The
Company shall promptly pay all special assessments and charges levied against the Leased

Premises during the Term of Lease, provided, however, that the Company may object or appeal
to such special assessments and charges under the procedure set forth by Wisconsin law. The
Company shall also promptly pay all property taxes on the improvements and/or personal
property located on the Dock Wall Property, provided, however, that the Company may object or
appeal such taxes under the procedure set forth by Wisconsin law. The Company shall pay its
costs of any objections to or appeals of payments in lieu of real estate taxes, special assessments
and charges, or property taxes.
B.
The Company shall also pay when due all gas, water, electricity, heat, power,
telephone, sewer, garbage collection and other charges incurred in the operation, maintenance,
use, occupancy and upkeep of the Leased Premises, if any. The Company shall also pay all
property and excise tax and governmental charges of any kind whatsoever which may at any
time be lawfully assessed and levied against or with respect to the Leased Premises or any part
thereof and which become due during the term of this Lease with respect thereto; and all special
assessments and charges lawfully made by any governmental body for public improvements that
may be secured by a lien on the Project; provided that with respect to special assessments or
other governmental charges that may be lawfully paid in installments over a period of years, the
Company may be obligated to pay only such installments as are required to be paid during the
term of the Lease as and when the same become due.
6.03 Liability Insurance. From and after the date of commencement of this Lease, the
Company agrees to procure and maintain continuously in effect with respect to the lease of the
Leased Premises, insurance against liability for injuries to or death of any person or damage to or
loss of property arising out of or in any way relating to the maintenance, use or operation of the
Leased Premises or any part thereof. The amount of the liability insurance to be maintained shall
be the amount maintained by similar operations to that of the Facility and shall be to the
reasonable satisfaction of the City. The City shall be named an additional insured and shall
provide a certificate of insurance evidencing such coverage to the City.
6.04

[Intentionally Omitted].

6.05 Workers’ Compensation Insurance. If required by state law, the Company shall
carry workers’ compensation insurance covering all employees on or about the Leased Premises
and upon request, shall furnish to the City a certificate evidencing such coverage throughout the
term of the Lease.
6.06 Other Insurance and Requirements for All Insurance. All insurance required by
this Section may be carried under a separate policy or a rider or endorsement and shall be taken
out and maintained with responsible insurance companies organized under the laws of one of the
United States and qualified to do business in the State of Wisconsin; shall contain a provision
that the insurer shall not cancel or revise the coverage thereunder without giving written notice to
both the Company and the City at least thirty (30) days before the cancellation or revision
becomes effective.

6.07 Liens. From and after the date of this Lease, the Company shall not, directly or
indirectly, create, incur, assume or suffer to exist any mortgage, pledge, lien, charge,
encumbrance or claim on or with respect to the Leased Premises. Except as expressly provided
in this Section, the Company shall promptly, at its own expense, take such action as may be
necessary to discharge or remove any such mortgage, pledge, lien, charge, encumbrance or claim
if the same shall arise at any time during the Term of Lease.
6.08 Assumption of Risk; Indemnification. As between the Company and the City, the
Company assumes all risks and liabilities, whether or not covered by insurance, for loss or
damage to the Leased Premises and for injury to or death of any person or damage to any
property, whether such injury or death be with respect to agents or employees of the Company or
a third party, and whether such property damage be to the Leased Premises, the Company’s
property or the property of others which is proximately caused by the conduct of the Company,
its officers, employees and agents. The Company hereby assumes responsibility for and agrees
to indemnify and save harmless the City and each of its officers, agents and employees from and
against all liabilities, obligations, losses, damages, penalties, claims, actions, costs and expenses
(including reasonable attorneys’ fees) and including all obligations under the Grant Agreement
of whatever kind and nature, imposed on, incurred by or asserted against the City, its officers,
agents or employees, that in any way relates to or arises out of a claim, suit, proceeding or
judgment arising from or based in whole or in part upon:
A.
any injury to or death of any person or damage to property in or upon the Leased
Premises or growing out of or connected with the use, non-use, condition, or occupancy of the
Leased Premises or a part thereof;
B.
violation by the Company of any agreement or condition of this Lease, the Grant
Agreement or the Development Agreement, or any other agreement entered into as part of this
transaction;
C.
violation of any law, ordinance, or regulation by the Company affecting the Dock
Wall Improvements or the Leased Premises, or a part thereof, or the ownership, occupancy or
use thereof; and
D.
any other act relating to the leasing, occupancy or operation of the Leased
Premises or any document executed in furtherance thereof.
The provisions of this Section 6.08 shall survive the expiration or termination of this Lease.
Section 7.

Damage; Destruction; Condemnation; Use of Net Proceeds.

7.01 Damage, Destruction and Condemnation. If (i) the Leased Premises or any
portion thereof is destroyed by fire or other casualty or (ii) title to or the temporary use of the
Leased Premises or any part thereof or the interest of the Company or the City in the Leased
Premises or any part thereof, shall be taken under the exercise of any power of eminent domain
by any governmental body or by any person, firm or corporation acting under governmental

authority, the Company shall have the rights specified in this Section with respect to the net
proceeds of any insurance or condemnation award and shall either: (a) apply such net proceeds to
the prompt repair, restoration, modification or improvement of the Leased Premises; or (b) shall
exercise its option to terminate this Lease and distribute the net proceeds as follows: (1) to the
extent required by the State pursuant to the Grant Agreement, reimburse the State Grant to the
State; and (2) retain the remaining net proceeds for the Company.
7.02 Cooperation between Parties. The City shall fully cooperate with the Company at
the expense of the Company in filing any proof of loss with respect to any insurance policy
covering the casualties described in Section 7.01 hereof and in the prosecution or defense of any
prospective or pending condemnation proceeding with respect to the Leased Premises or any part
thereof and will, to the extent it may lawfully do so, permit the Company to litigate in any
proceedings resulting therefrom in the name of and on behalf of the City.
Section 8.

Assignment, Subletting, Mortgaging, Selling and Option.

8.01 Assignment and Subletting by the Company. This Lease, or any interest therein,
may not be assigned or subleased by the Company without the prior written consent of the City,
which consent shall not be unreasonably withheld.
8.02 Restriction on Mortgage or Sale of Leased Premises. Neither the Company nor
the City shall mortgage, sell, assign, transfer or convey its interest in the Leased Premises or any
portion thereof during the term of this Lease without the prior written consent of the other party.
8.03 Option. The City hereby grants to the Company the option to purchase the City’s
interest in the Leased Premises for $1.00 on the day following the Expiration Date. The
Company shall notify the City not more than six months nor less than sixty days prior to the
Expiration Date of its election to exercise its option to purchase hereunder. If the Company
exercises its option to purchase, the City shall deliver a termination of this Lease or a quit claim
deed in form proper for recordation to the Company on the day following the Expiration Date.
All costs of closing the transfer of the Dock Wall Property shall be borne by the Company.
Section 9.

Events of Default and Remedies.

9.01 Events of Default Defined. The following shall be “events of default” under this
Lease and the terms “events of default” and “default” shall mean, whenever they are used in this
Lease, any one or more of the following events:
A.
Failure by the Company to observe and perform any covenant, condition or
agreement on its part to be observed or performed for a period of thirty (30) days after written
notice specifying such failure and requesting that it be remedied has been given to the Company
by the City, unless the City shall agree in writing to an extension of such time prior to its
expiration; provided, however, if the failure stated in the notice cannot be corrected within the
applicable period, the City will not unreasonably withhold its consent to an extension of such

time if corrective action is instituted by the Company within the applicable period and diligently
pursued until the default is corrected.
B.
The filing by the Company of a voluntary petition in bankruptcy, or failure by the
Company promptly to lift any execution, garnishment or attachment of such consequence as
would impair the ability of the Company to carry on its operations at the Leased Premises, or
adjudication of the Company as a bankrupt, or assignment by the Company for the benefit of
creditors, or the entry by the Company into an agreement of composition with creditors, or the
approval by a court of competent jurisdiction of a petition applicable to the Company in any
proceedings instituted under the provisions of the federal bankruptcy code, as amended, or under
any similar acts which may hereafter be enacted.
C.
Failure by the City to observe and perform any covenant, condition or agreement
on its part to be observed or performed for a period of thirty (30) days after written notice
specifying such failure and requesting that it be remedied has been given to the City by the
Company, unless the Company shall agree in writing to an extension of such time prior to its
expiration; provided, however, if the failure stated in the notice cannot be corrected within the
applicable period, the Company will not unreasonably withhold its consent to an extension of
such time if corrective action is instituted by the Company within the applicable period and
diligently pursued until the default is corrected.
9.02 Remedies on Default. Whenever any event of default referred to in Section 9.01
A. or B. hereof shall have happened and be continuing with respect to the Leased Premises, the
City shall have the right, at its option and without any further demand or notice, to take one or
any combination of the following remedial steps:
A.
terminate this Lease (other than Section 3.01 hereof) and the Company repaying
the Grant, as required by the Grant Agreement; or
B.
without terminating this Lease, re-enter and take possession of the Leased
Premises and exclude the Company from using it; provided, however, the City shall return
possession of the Leased Premises to the Company when the event of default is cured; or
C.
take whatever action at law or in equity may appear necessary or desirable to
enforce performance and observance of any obligation, agreement or covenant of the Company
under this Lease.
Whenever any event of default referred to in Section 9.01 C. hereof shall have happened
and be continuing with respect to the Lease, the Company shall have the right, at its option and
without further demand or notice to take whatever action at law or in equity may appear
necessary or desirable to enforce performance and observance of any obligation, agreement or
covenant of the City under this Lease.
9.03 Return of Leased Premises. Upon the expiration or termination of this Lease
(other than Section 3.01 hereof), the Company shall deliver possession of the Leased Premises to

the City in good condition, repair, and working order. All fixtures and improvements to the
Leased Premises shall remain part of the real property and shall remain in place upon surrender
to the City of the Leased Premises on expiration or termination of this Lease (other than Section
3.01 hereof).
9.04 Delay; Notice. No delay or omission to exercise any right or power accruing
upon any default shall impair any such right or power or shall be construed to be a waiver
thereof, but any such right and power may be exercised from time to time and as often as may be
deemed expedient. In order to entitle any party to exercise any remedy reserved to it in this
Lease it shall not be necessary to give any notice, other than such notice as may be required in
this Lease.
9.05 No Remedy Exclusive. No remedy herein conferred upon or reserved to the City
or the Company is intended to be exclusive and every such remedy shall be cumulative and shall
be in addition to every other remedy given under this Lease or now or hereafter existing at law or
in equity. No delay or omission to exercise any right or power accruing upon any default shall
impair any such right or power or shall be construed to be a waiver thereof, but any such right
and power may be exercised from time to time and as often as may be deemed expedient.
9.06 No Additional Waiver Implied by One Waiver. In the event any agreement
contained in this Lease should be breached by a party hereto and thereafter waived by the other
party, such waiver shall be limited to the particular breach so waived and shall not be deemed to
waive any other breach hereunder.
9.07 Force Majeure. The provisions of Section 9.01 and Section 9.02 are subject to the
following limitation: if by reason of force majeure the Company or the City is unable in whole or
in part to carry out its obligations under this Lease with respect to the Leased Premises, the City
or the Company shall not be deemed in default during the continuance of such inability or during
any other delays which are a direct consequence of the force majeure inability, and the time for
compliance with such obligations shall be extended to cover such delays. The term “force
majeure” as used herein shall mean, without limitation, the following: acts of God; strikes,
lockouts or other industrial disturbances; acts of public enemies; orders or restraints of any kind
of the government of the United States of America or any of its departments, agencies or
officials, or any civil or military authority; insurrections; riots; landslides; earthquakes; fires;
storms; droughts; floods; explosions; breakage or accident to machinery, transmission pipes or
canals; or any other cause or event not reasonably within the control of the City or the Company
and not resulting from its negligence. The City and the Company agree, however, to remedy
with all reasonable dispatch the cause or causes preventing them from carrying out their
obligations under this Lease; provided that the settlement of strikes, lockouts and other industrial
disturbances shall be entirely within the discretion of the City or the Company and they shall not
be required to make settlement of strikes, lockouts and other industrial disturbances by acceding
to the demands of the opposing party or parties when such course is in their judgment
unfavorable to them.

Section 10.

Administrative Provisions.

10.01 Notices. All notices, certificates or other communications hereunder shall be
sufficiently given and shall be deemed given on the earlier of (i) delivery or (ii) three days
following deposit in the United States mail in certified or registered form with postage fully
prepaid:
A.

In the case of the Company, is addressed to:
Hallett Dock Company
P.O. Box 16447
Duluth, Minnesota 55816-0447
Attn: President
or delivered to:
Hallett Dock Company
303 S. 37th Avenue West
Duluth, Minnesota 55806
Attn: President

B.

In the case of the City, is addressed to or delivered personally to:
City of Superior
1316 North 14th Street
Superior, Wisconsin 54880
Attention: City Clerk

The City and the Company, by notice given hereunder, may designate different addresses to
which subsequent notices, certificates or other communications will be sent.
10.02 Binding Effect. This Lease shall inure to the benefit of and shall be binding upon
the City and the Company and their respective successors and permitted assigns.
10.03 Severability. In the event any provision of this Lease shall be held invalid or
unenforceable by any court of competent jurisdiction, such holding shall not invalidate or render
unenforceable any other provision hereof.
10.04 Amendments, Changes and Modifications. This Lease may be amended or any of
its terms modified only by written amendment authorized and executed by the City and the
Company.
10.05 Further Assurances and Corrective Instruments. The Company and the City agree
that they will, if necessary, execute, acknowledge and deliver, or cause to be executed,
acknowledged and delivered, such supplements hereto and such further instruments as may

reasonably be required for correcting any inadequate or incorrect description of the Leased
Premises hereby leased or intended so to be or for carrying out the expressed intention of this
Lease or for effectuating the option to purchase pursuant to Section 8.03.
10.06 Execution in Counterparts. This Lease may be simultaneously executed in several
counterparts, each of which shall be an original and all of which shall constitute but one and the
same instrument.
10.07 Applicable Law. This Lease shall be governed by and construed in accordance
with the laws of the State of Wisconsin.
10.08 Captions. The captions or headings in this Lease are for convenience only and in
no way define, limit or describe the scope or intent of any provisions or Sections of this Lease.
10.09 Quiet Enjoyment. As long as the Company performs all of the covenants and
conditions of this Lease, it shall have peaceful and quiet enjoyment of the Leased Premises for
the term.
10.10 City and WisDOT Access to Leased Premises. The Company agrees that the City
and WisDOT, and their representatives, may enter the Leased Premises through the property
depicted on Exhibit A-3 and the existing road connecting Winter Street and the Facility, for the
purpose of verifying compliance with the terms of this Lease and the Grant Agreement. Such
access shall be during normal business hours, upon reasonable advance notice (by telephone or
otherwise) to the Company.
10.11 No Joint Enterprise. The relationship between the City and the Company under
this Lease shall be solely that of landlord and tenant. No joint enterprise or partnership shall be
inferred from any of the provisions of this Lease.
10.12 Memorandum of Lease. The parties agree that this Lease shall not be recorded
with the Register of Deeds, but a Memorandum of Lease shall be executed by the parties on the
date of this Lease and such memorandum shall be recorded in the Office of the Register of Deeds
for Douglas County, Wisconsin.
10.13 City Officials Conflict. No official, officer or employee of the City of Superior
during his or her tenure or for one (1) year thereafter, shall have any interest, direct or indirect, in
this Lease or in the proceeds thereof except as permitted under s.946.13(2), Wis. Stats.
[remainder of page left blank intentionally]

IN WITNESS WHEREOF, the City has caused this Lease to be executed in its corporate
name by its duly authorized officers; and the Company has caused this Lease to be executed in
its name by its duly authorized officer, as of the date first above written.
CITY OF SUPERIOR

By ____________________________________
Mayor
By ____________________________________
City Clerk

Signature page to Lease Agreement between the City of Superior and Hallett Dock Company,
dated as of April 12, 2012.

HALLETT DOCK COMPANY

By __________________________________
Its President

Signature page to Lease Agreement between the City of Superior and Hallett Dock Company,
dated as of April 12, 2012.

ATTACHMENT A-1
TO THE LEASE AGREEMENT
LEGAL DESCRIPTION OF THE DOCK WALL PROPERTY

Part of Government Lot 1 in Section 16, Township 49 North, Range 14 West, Douglas County,
Wisconsin, as described in Certified Survey Map ____, filed for record in the office of the
Douglas County Register of Deeds on ___________, 2012, in Volume ____ of Certified Survey
Maps, pages ____ and ____.
Together with a non-exclusive easement to use the slip adjacent to such property for purposes of
vessel ingress to and egress from the docking facilities located (and to be located) on such
property and the docking of vessels at such docking facilities.

ATTACHMENT A-2
TO THE LEASE AGREEMENT
DEPICTION OF DOCK WALL PROPERTY

ATTACHMENT A-3
TO THE LEASE AGREEMENT
DEPICTION OF PROPERTY ON WHICH FACILITY IS LOCATED

EXHIBIT E
TO THE DEVELOPMENT AGREEMENT
Form of Grant Agreement

GRANT AGREEMENT

IDENTIFICATION NUMBER 0495-12-02

WISCONSIN HARBOR ASSISTANCE PROGRAM

BY AND BETWEEN

THE CITY OF SUPERIOR

AND

THE WISCONSIN DEPARTMENT OF TRANSPORTATION

DATE: APRIL ______, 2012

EXHIBIT F
TO THE DEVELOPMENT AGREEMENT
FORM OF
CERTIFICATE OF COMPLETION OF CONSTRUCTION
WHEREAS, by a Development Agreement (the “Agreement”) dated as of April 12,
2012, entered into by and between the City of Superior (the “City”) and Hallett Dock Company
(the “Company”), the parties have developed the real property (the “Dock Wall Property”)
described on the attached Exhibit A, by construction or causing to be constructed, the
improvements thereon (the “Dock Wall Improvements”) according to the terms and conditions of
the Agreement;
WHEREAS, pursuant to the Agreement, promptly after the completion of the
construction of the Dock Wall Improvements on the Dock Wall Property, the City shall furnish a
Certificate of Completion pertaining to the Dock Wall Improvements;
WHEREAS, the issuance by the City of the Certificate of Completion shall be conclusive
evidence that the construction of the Dock Wall Improvements have been completed on the Dock
Wall Property in accordance with the terms of the Agreement; and
WHEREAS, the City has determined that the work of construction of the Dock Wall
Improvements on the Dock Wall Property as required by the Agreement has been satisfactorily
completed.
NOW, THEREFORE, be it resolved:
1.
As provided in the Agreement, it is hereby agreed that construction of the Dock
Wall Improvements on the Dock Wall Property have been fully and satisfactorily performed and
completed, and that such construction work is in full compliance with the terms, provisions, and
conditions established in the Agreement as of ________________, 200___.
2.
The Agreement is therefore of no further force and effect with respect to the Dock
Wall Improvements, and all rights duties, obligations, and liabilities of the City and the
Company thereunder regarding the construction of the Dock Wall Improvements shall cease to
exist. Any continuing and existing rights, duties, obligations, and liabilities provided in the
Agreement shall continue to remain in force and effect.

IN WITNESS WHEREOF, the City has executed this Certificate of Completion as of this
______ day of ______________, 20____.
CITY OF SUPERIOR

By _____________________________________
Its Mayor

By ____________________________________
Its City Clerk

ACCEPTED BY:
HALLETT DOCK COMPANY

By ___________________________________
Its _________________________________

Draft: March 13, 2012

GRANT AGREEMENT

IDENTIFICATION NUMBER 0495-12-02

WISCONSIN HARBOR ASSISTANCE PROGRAM

BY AND BETWEEN

THE CITY OF SUPERIOR

AND

THE WISCONSIN DEPARTMENT OF TRANSPORTATION

DATE: APRIL ______, 2012
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INTRODUCTION
THIS GRANT AGREEMENT (the “Agreement”) is made and entered into this _____
day of April, 2012 by and between the City of Superior, Wisconsin (hereinafter called the
“City”) and the Wisconsin Department of Transportation (hereinafter called “WisDOT”).
WITNESSETH
WHEREAS, the City seeks to rehabilitate and reconstruct a portion of Hallett Dock #8
for the purpose of increasing the transportation efficiency of the Port of Superior; and
WHEREAS, the maintenance of commercial harbor activity in the City of Superior is an
integral part of the City’s Three-Year Harbor Development Statement of Intentions; and
WHEREAS, the City has applied to WisDOT for a Harbor Assistance Program grant
under Wisconsin Statutes, Section 85.095, for reimbursement of funds expended for the work
described herein.
NOW, THEREFORE, the parties do hereby mutually agree that WisDOT shall provide
financial assistance and the City shall accept financial assistance in accordance with all
applicable statutes and administrative rules, and with the following terms and conditions:
ARTICLE 1.0 DEFINITIONS

“Agreement” means this Grant Agreement between the City and WisDOT.
“Approved Project” means the performance of the work described in Section 2.1 of this
Agreement.
“City” means the City of Superior.
“Hallett Dock #8” means the structure located at Superior and more specifically
described in the certified survey made part of this Agreement by reference as Attachment II.
“Secretary” means the Secretary of the Wisconsin Department of Transportation.
“WisDOT” means the Wisconsin Department of Transportation.
ARTICLE 2.0 APPROVED PROJECT
Section 2.1
elements:

Project Description. The Approved Project consists of the following

(1)

Dredging 1,507 feet of vessel slip to a depth of 28 feet and disposal of dredged
material;

(2)

Installation of 1,207 feet of coated sheet piling and fill void with granular
material; and

(3)

Installation of wales, tie back system, timber fenders, safety ladders and bollards
and foundation; and

(4)

Construct Bent Plate Steel Sheet Pile Cap; and

(5)

Final engineering; and

(6)

The performance of project management functions:
(a)
(b)

Section 2.2

Contractor selection; and
Project supervision to accomplish all elements
Scope of Work. The City shall perform the following Approved Project

work:
(a)
Prepare final Approved Project plans and specifications to WisDOT’s satisfaction
for the letting of competitive bids for the completion of Approved Project elements (1) through
(4).
(b)
Complete the Approved Project in accordance with plans and specifications
prepared under task 2.2(a) above which plans and specifications will be made part of this
Agreement by reference as Attachment I.
(c)
Perform or provide for the performance of scheduled and as-needed special
technical inspections of all contractors’ work to assure contract, plans and specification
compliance, and issue orders or arrange for remedial action as may be necessary to complete the
Approved Project.
Section 2.3

Grant Amount.

(a)
WisDOT grants to the City an amount equal to a maximum of $3,332,269 or an
amount equal to 80 percent of eligible costs (described in Section 3.3), whichever is the lesser,
for the completion of the Approved Project work as set forth in Section 2.2, Scope of Work, and
in Attachment I.
(b)
The City, through an agreement with Hallett Dock Company, agrees to pay an
amount which is no less than 20 percent of eligible costs as described in Section 3.3. The City
shall provide 100 percent of payment for any additional costs exceeding the grant amount
(additional monies) that may be required to complete the scope of work under this Agreement
according to the plans and specifications in Attachment I. If the City fails on or before
December 31, 2013 to complete to WisDOT’s satisfaction any Approved Project element as set
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forth in Section 2.1 and any work as set forth in Section 2.2 and in Attachment I for which grant
funds are expended, WisDOT’s obligation to advance funds under this Agreement shall cease.
The City, however, shall thereafter complete the project at no additional WisDOT expense as
required under this Agreement.
(c)
In the event actual costs for all project work as set forth in Section 2.2, Scope of
Work, and in Attachment I total less than the estimated costs for that work for the entire project
as set forth in Section 2.4(b), the City is not authorized to increase the scope of work or add any
new work elements to the project for the purpose of utilizing surplus grant funds created by the
difference between actual costs and the grant amount. The City will notify WisDOT when
changes are made to the estimated budget line amounts set forth in Section 2.4(b).
(d)
The City hereby declares that it shall obtain its share of eligible costs (match)
through a commitment from Hallett Dock Company. In the event the City, for whatever reason,
does not obtain all or any portion of the match and additional monies, the City remains obligated
to provide match and additional monies for payment of eligible project costs approved by
WisDOT. In the event the City terminates this Agreement, it remains obligated to provide match
and additional monies as may be accrued prior to termination.
Section 2.4

Project Budget.

(a)
WisDOT grant funds shall not comprise more than 80 percent of any progress
payment, but may, due to payment of retainage amounts, exceed 80 percent of the last payment.
Reimbursement of eligible costs for the Approved Project shall be on an actual cost basis as
documented by sealed bids and time records, up to the maximum amount of 80 percent of
eligible costs incurred by the City under the terms of this Agreement, but in no event greater than
$3,332,269.
(b)

The estimated budget line items are:
Total

Grant

City

$880,900

$704,720

$176,180

Purchase and install 1,207 feet of
coated sheet piling and fill voids;
install wale, tie back system,
timber fenders, safety latters and
bollards and foundation; construct
cap plate; final engineering and
contractor oversight.

$3,284,436

$2,627,549

$656,887

Totals

$4,165,336

$3,332,269

$833,067

Dredging 1,507 feet of vessel slip
to a depth of 28 feet and disposal
of dredged material
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Section 2.5

Project Monitoring and Inspection.

(a)
The City shall provide for qualified on-site inspection of the project work
progress and quality by assignment of a City-selected, WisDOT-approved engineer who will act
as the project engineer.
(b)
The project engineer shall have overall responsibility for the management of the
engineering, construction and administration of the project including inspection, preparation of
daily diaries and reports, and approval of change orders and contractors’ invoices for submittal to
the City.
(c)
The project engineer shall be specifically qualified in construction inspection and
project management and have general knowledge of marine construction and specific experience
in the design and construction of dockwalls. The project engineer shall provide for the daily
monitoring of the project to assure compliance with the project contract, plans and specifications.
The project engineer shall maintain accurate records, including photographs, indicating the
quantity of work performed and materials used. These records shall show whether the work
performed is in compliance with each applicable item of Attachment I. If work is unsatisfactory,
the project engineer shall order corrective action. All costs of corrective action shall be paid by
the City and are not eligible for reimbursement under this Agreement. The project engineer shall
report any instance of non-compliance with the terms of this Agreement or its Attachment I or
any questionable work to the City and shall immediately send a copy of the report directly to
WisDOT. The City itself shall assure that all reports of non-compliance are promptly provided
to WisDOT.
(d)
The project engineer shall maintain a daily project diary and sign the diary at the
end of each day. The diary shall be used to record progress of work, compliance with the plans
and specifications as set forth in Attachment I, and any unusual events.
(e)
WisDOT or its designee may conduct inspections of the project site, project
diaries, books, reports and other documents, as frequently as deemed necessary by WisDOT.
The City shall ensure direct access to the project site and documents to any WisDOT inspector or
designee at any reasonable time subject to reasonable security measures.
ARTICLE 3.0 GRANT PAYMENT REQUIREMENTS AND PROCESS
Section 3.1

Payment Schedule.

(a)
Invoices for payment shall be submitted to WisDOT no more frequently than
monthly and no less frequently than quarterly other than for the single payment at the end of the
project. No payments of any amount shall be made by WisDOT for eligible project costs
incurred prior to the City’s compliance with all applicable conditions and requirements of this
Agreement including those set forth under Sections 2.2(a), 3.3(a), (b) and (c), 4.1, 4.3, 11.2(a)
and (b), 12.4(c) and Article 5.0 of this Agreement.
(b)
Should any element of cost billed on the invoice be questioned by WisDOT as to
its eligibility under this Agreement, WisDOT may except that cost item until questions
4

concerning the cost item are resolved to the satisfaction of WisDOT. WisDOT shall pay any
unquestioned cost reimbursement elements less any allowable retainages according to schedule
except that WisDOT shall pay no amounts unless all monthly performance reports required
under Section 4.3(a) of this Agreement have been submitted to and accepted by WisDOT.
(c)
Until final acceptance by WisDOT of all the work on the Approved Project and
until delivery of lien waivers from all contractors, subcontractors, material providers and
suppliers involved with the Approved Project, WisDOT shall withhold payment of the final grant
amount. The withheld amount shall be paid only upon replacement or correction to WisDOT’s
reasonable satisfaction of any and all deficiencies in work or project management cited by
WisDOT in its final inspection of the Approved Project and only after receipt by WisDOT of all
the required lien waivers.
Section 3.2

Payment Process.

(a)
The City shall submit each invoice to WisDOT, Railroads and Harbors Section,
Room 701, P. O. Box 7914, Madison, Wisconsin, 53707, Attention: Harbors and Waterways
Analyst, for reimbursement of Approved Project eligible costs incurred during the prior invoice
period. With the City’s invoice to WisDOT, the City shall attach copies of all invoices for
eligible costs of the Approved Project incurred by the City during the invoice period.
(b)
WisDOT shall pay to the City, subject to final project audit by WisDOT, an
amount equal to 80 percent of the amount appropriately invoiced in accordance with this
Agreement for Approved Project eligible costs, except that WisDOT shall withhold from each
payment as a completion retainage an amount equal to 10 percent of WisDOT’s share of the
invoiced amounts until 50 percent of the work under each work task has been completed. After
50 percent Approved Project completion, WisDOT shall thereafter pay an amount equal to the
full 80 percent of each amount invoiced for Approved Project eligible costs, unless the Approved
Project is not proceeding satisfactorily pursuant to the plans and specifications and to the
schedules prepared under Section 4.1; but amounts previously withheld by WisDOT shall not be
paid to the City until final acceptance by WisDOT of all the work. At 50 percent Approved
Project completion or any time thereafter, if the progress of work is not satisfactory pursuant to
the plans and specifications and to the schedules prepared under Section 4.1, additional
completion retainage amounts may be withheld by WisDOT, but in no event shall the amount
withheld by WisDOT exceed 10 percent of the WisDOT grant share of the invoiced amounts for
the work satisfactorily completed pursuant to the plans and specifications for each work task.
(c)
The City shall pay, as local matching funds, at least an amount equal to 20 percent
of the invoiced amount. The City shall provide 100% of payment for additional costs exceeding
the grant amount.
Section 3.3

Eligible Costs.

(a)
Costs, subject to the maximum grant amount allowable under this Agreement,
incurred by the City in the completion of any work under Section 2.2(a), (b), or (c), are eligible
for reimbursement by WisDOT except:
5

(1)
if incurred prior to the effective date of this Agreement, unless incurring
of costs is approved in writing by WisDOT;
(2)
if the City fails to secure all necessary permits, licenses and
authorizations, and fails to deliver signed copies thereof to WisDOT;
(3)
if the City fails to submit to WisDOT a copy of its or its contractor’s
general liability, worker’s compensation, comprehensive business vehicle and other
applicable insurance policies satisfactory to WisDOT, as required under Section 11.2(a)
and (b);
(4)
if the City fails to secure WisDOT written approval of the contracts let for
work for the Approved Project;
(5)
if the City fails to provide evidence to WisDOT that any and all
contractors have obtained a performance and payment surety bond as required under
Section 12.4(c); or
(6)
the law.

if the City fails to meet all applicable requirements in this Agreement or in

(b)
The City shall, whenever available and consistent with the other provisions of this
Agreement, take cash and trade discounts, tax exemptions, or other credits in connection with
goods and services purchased or used on the Approved Project. The City shall impose this
requirement on any contractor or subcontractor when payment is based on costs incurred.
(c)
If WisDOT or a federal or other state agency having jurisdiction determines that
any material or work is deficient for whatever reason, the City shall require the replacement of
whatever materials or the correction of whatever work is necessary to cure the deficiency. The
City shall not use any WisDOT grant or the City matching funds to pay for the replacement or
correction required.
(d)
All materials delivered to the City or its contractors or subcontractors for use in
performing the work set forth in the Scope of Work in Section 2.2 shall be appropriately
accounted for upon delivery and protected from theft or damage by the City at its expense.
Replacement of damaged or stolen material is not an eligible cost under this Agreement.
Damage to or theft of material is not an acceptable reason for non-performance of the City’s
obligations under this Agreement. If WisDOT agrees, damage or theft may be an acceptable
reason for an extension of the completion dates under this Agreement. Any extension of
completion date shall be requested by the City and before it becomes effective be approved by
WisDOT in writing.
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Section 3.4

Financial Management, Audit and Records.

(a)
The City shall maintain, whether in the form of contracts, subcontracts or other
documents, the following until the expiration of three years after the date of WisDOT acceptance
of the final close out accounting which shall include:
(1)
Records that identify the sources and applications of all funds for the
Approved Project and that contain information pertaining to grant awards, draw downs,
obligations, unobligated balances, assets, liabilities, outlays and income;
(2)
documents;

Original invoices, employee time sheets and all other supporting source

(3)
Bid documents, contracts, subcontracts and all documentation underlying
the preparation of the project financial reports and the grant budget; and
(4)
All accounting documents of the City pertaining to the Approved Project.
(These accounting documents shall be clearly identified and readily accessible to
WisDOT and its designees. The City shall also impose this requirement upon each of its
contractors and ensure that it is imposed on each subcontractor.)
(b)
The Secretary of WisDOT and any duly authorized representatives shall have
access, for the purpose of audit and examination, to any books, documents, papers, and records
of the recipients of funds under this Agreement which in the opinion of the Secretary or designee
may be related or pertinent to the Approved Project for which the City has received or is or may
be entitled to receive assistance under this Agreement. The City shall impose this requirement
on each of its contractors and ensure that it is imposed on each subcontractor.
(c)
All costs charged to this project shall be supported by documents evidencing in
detail the nature and propriety of the charges. All accounting and other documents pertaining to
the project shall be clearly identified and readily accessible to WisDOT representatives or
designees.
(d)
The City shall establish a separate account showing receipts and disbursements of
all funds provided under this Agreement. This system of accounts shall permit the clear
differentiation of charges to the project from expenditures made by the City for non-project
work. Contractors and subcontractors shall be required to maintain accounts that differentiate
receipts and disbursements in a similar manner.
(e)
WisDOT may conduct and prepare a final project audit of the use of WisDOT
provided funds. The City shall fully cooperate with WisDOT and its representatives in the
conducting and preparing of such a final project audit and shall also require its contractors and
subcontractors to do so. All payments to the City shall be subject to a claim for refund by
WisDOT based upon the final Approved Project audit.
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(f)
The City shall have a single, organization-wide financial and compliance audit
performed by a qualified independent auditor if required to do so under federal law and
regulations (see federal Circular No. A-128, Section 4).
(g)
The audit specified in Section 3.4(f) shall be performed in accordance with
federal Circular A-128 issued by the federal Office of Management and Budget (OMB) and state
single audit guidelines issued by the Wisconsin Department of Administration (DOA). State
programs will be included in the scope of the single organization-wide financial and compliance
audit.
ARTICLE 4.0 REPORTING
Section 4.1 Work Task Scheduling. Prior to starting the work described in Section
2.2(b), the City shall provide WisDOT with a schedule of anticipated work progress by month
for each Approved Project work item. The schedule shall follow a format acceptable to
WisDOT. The schedule shall be updated monthly to show anticipated work to be done both
during the next month and during the following months through project completion. The
updated schedule shall be submitted to WisDOT with the monthly performance report required
by Section 4.3(a).
Section 4.2

Immediate Reporting.

The City shall report to WisDOT immediately in writing whenever there is any condition
under federal, state or local law or there is any other circumstance that may significantly affect:
(a)
The City’s ability to pursue any aspect of the Approved Project in accordance
with the provisions of this Agreement, or
(b)

The City’s continuing eligibility for financial assistance under this Agreement.

Section 4.3

Routine Reporting.

(a)
If during any month, a City contractor or subcontractor has performed work on
the Approved Project, the City shall file a monthly performance report with the next invoice for
payment from WisDOT. The report shall include the following information:
(1)
The total accumulated, Approved Project costs incurred to the end of the
month and the estimated costs remaining to complete the project;
(2)
Unit costs of materials, labor and equipment charged to the Approved
Project for the period covered by the report;
(3)
The percentage of completion of each work item of the Approved Project
and the estimated date of completion of each work item;
(4)

A narrative describing all work completed during the past month;
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(5)
A narrative description of any difficulties or delays encountered, including
an explanation of any cost overruns or higher than budgeted unit costs and any corrective
action taken or to be taken to address the difficulties, or delays, or cost overruns;
(6)
An explanation of any anticipated difficulties or delays until the end of the
project and the action to be taken in an effort to avoid such difficulties or delays; and
(7)
Any additional narrative necessary to explain any major change that has
been made during the past month to the monthly schedule of anticipated work progress.
(b)
All financial reports shall be prepared on the same basis as the City’s accounting
records unless WisDOT shall direct otherwise in writing. All records and reports shall be kept in
accord with generally accepted accounting principles.
ARTICLE 5.0 PERMITS AND LICENSES
The City shall obtain all necessary valid permits, licenses and authorizations required for
the completion of the Approved Project. Costs associated with the acquisition of permits,
licenses and authorizations are not eligible for reimbursement under this Agreement. No
payment of grant funds for eligible costs incurred for performance of any work shall be made by
WisDOT prior to the City’s having secured all necessary permits, licenses, and other
authorizations and having delivered executed copies of each to WisDOT. The City shall file
with WisDOT one executed copy of each required permit, license or other authorization upon
execution of this Agreement or within fifteen days following the acquisition of the permit,
license, or other authorization documents by the City. Failure to obtain and deliver to WisDOT
all necessary permits, licenses or other authorizations on or before June 1, 2012, shall terminate
this Agreement under the terms of Article 8.0 herein. If at some date after June 1, 2012, it is
determined by a court of competent jurisdiction that a permit, license, or authorization other than
those submitted to WisDOT under this Article is necessary to complete the Approved Project,
the City shall, within 180 days from the date of notice to the City by WisDOT, either obtain such
permit, license or authorization or return to WisDOT all amounts paid by WisDOT under the
terms of this Agreement.
Permits and licenses referred to in the above paragraph are “major” permits and licenses
required for authorization of the Approved Project. Minor permits and licenses required during
the course of the work, and normally only issued to the contractor at the time of the work, will
not be an eligible cost and will be obtained as the project work progresses.
ARTICLE 6.0 NON-EXCLUSIVE LEASE AGREEMENT WITH DOCK OPERATOR
The City shall have in effect by June 1, 2012 and for the duration of the contract period, a
lease agreement or agreements with private operators to operate the Approved Project property.
The dock operators, under the terms of the lease agreement, shall be responsible for the provision
of operation and maintenance. The Approved Project property shall be available for use by the
public for commercial activity subject to (i) appropriate wharfage and dockage fees which shall
not exceed the dock operator’s cost and (ii) limitation on use as may be necessary to ensure
compliance with state and federal laws and regulations (including specifically, but not limited to,
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laws and regulations pertaining to homeland security). The dock may not be used for
recreational purposes. If by June 1, 2012 and for the duration of the contract period, the City is
unable to execute and maintain lease agreements, approved by WisDOT, WisDOT shall rescind
its grant award to the City; and this Agreement is terminated. The dock operators shall not be
considered a grantee or contractor under this Agreement. In no way shall the dock operators be
deemed an affiliate, partner, joint venturer or associated in any manner whatsoever with
WisDOT.
ARTICLE 7.0 OWNERSHIP OF HALLETT DOCK #8
Section 7.1 Transfer of Ownership Interest. The City shall not sell, give, or convey
in any manner whatsoever, its ownership of the dockwall, as approved by at the Approved
Project, within twenty-five (25) years from the date of completion of this Approved Project.
Transfer of ownership by any means by the City shall require the City to repay to WisDOT the
full amount of grant funds paid to the City under this Agreement. Payment to WisDOT by the
City shall be made within 30 days after the transfer of ownership by the City is closed. The City
may grant a present interest to purchase the dockwall after twenty-five (25) years in the form of a
right-of-first-refusal or other interest approved by WisDOT.
ARTICLE 8.0 TERMINATION
In the event the City fails to perform any of its obligations under this Agreement,
WisDOT may, at its option, give 10 days written notice thereof to the City. Upon failure of the
City to correct the breach within 10 days following written notice, WisDOT shall have the right,
at its option, to terminate this Agreement by giving written notice by certified mail to the City.
Notwithstanding the foregoing, if the default for which notice is given is not capable of being
cured within 10 days following written notice and if the City has taken reasonable steps to
initiate a cure of said default within the 10 day period, then at the sole discretion of the WisDOT,
communicated to the City in writing, the City may have a reasonable period to cure the default.
WisDOT’s exercise of the right to terminate shall not impair any other rights of action or claims
under this Agreement or under the law against the City. This Agreement may be terminated by
mutual agreement of the parties at any time. If this Agreement is terminated for any reason
whatsoever, the City shall take, at its sole cost and expense, any and all appropriate action to
permanently maintain the Approved Project site in a condition that poses no threat or hazard to
navigation or the public and that complies with all applicable laws and regulations and with any
conditions set forth in the permits, licenses and authorizations secured by the City under this
Agreement. the City shall bear all expenses of termination, if this Agreement is terminated at the
request of the City, or a City contractor or a City contractor’s subcontractor, defaults on any term
or provision of this Agreement.
ARTICLE 9.0 CONTRACT PERIOD
This Agreement shall be in effect upon the date set forth on page one of this Agreement
and shall continue in effect for twenty-five (25) years from the completion of the Approved
Project work or until terminated under Article 8.0. The Approved Project work shall be
completed in accordance with this Agreement before December 31, 2013. If it is not so
completed by December 31, 2013, the City shall repay all the grant funds advanced to it as
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required under Section Trans. 28.08(5) (intro.) and (a), Wis. Admin. Code. If the Approved
Project is not operated and adequately maintained for the purpose as a commercial transportation
facility, as defined in Section Trans. 28.02(1), Wis. Admin. Code, or if the Approved Project is
converted to a use inconsistent with the purposes of the Harbor Assistance Program, or if the
Approved Project is inconsistent with the terms of this Agreement during the 25 year period set
forth above, or if this Agreement is cancelled or terminated for any reason whatsoever, WisDOT
shall require full repayment of all funds advanced to the City, and the City shall promptly pay all
such funds to WisDOT upon demand by WisDOT.
ARTICLE 10.0 REPRESENTATIONS AND WARRANTS
Section 10.1 WisDOT. WisDOT represents and warrants that it has the power and
authority to enter into this Agreement under Wisconsin Statutes, Section 85.095.
Section 10.2 The City of Superior.
The City represents and warrants that it has the power and authority to enter into this
Agreement and that entering into this Agreement does not violate any statute, rule or regulation
and does not violate any order, writ, injunction or decree of any court, administrative agency or
other governmental body.
ARTICLE 11.0 LIABILITY AND INSURANCE
Section 11.1 Hold Harmless. The City shall save and hold WisDOT, its officers,
employees and agents, harmless from and against all liability, damage, loss, claims, demands and
actions of any nature whatsoever which arise out of or are connected with, or are claimed to arise
out of or be connected with, any act, omission or operation of the City, its officers, employees or
agents, its contractors, or its contractors’ agents, servants, subcontractors or employees, or which
arise out of or are connected with, or are claimed to arise out of or be connected with, any act,
omission or operation which happens, or is alleged to have happened, in or about a place where
such act, omission or operation is performed or should be performed or in the vicinity thereof (1)
while a the City contractor or subcontractor is performing its work on the Approved Project, or
(2) during the period this Agreement between WisDOT and the City is in effect, or (3) while any
of the City’s contractor’s or subcontractor’s property, equipment, or personnel, are in or about
such place or the vicinity thereof by reason of or as a result of the performance of the City’s
contractor’s or subcontractor’s operations including, without limiting the applicability of the
foregoing the following: all liabilities, damages, losses, claims, demands and actions on account
of personal injury, death or property loss to WisDOT, its officers, employees, agents,
contractors, subcontractors or frequenters, or to any other person or legal entity whether based
upon, or claimed to be based upon, contract or tort or having its basis in worker’s compensation
under federal or state statutes or having any other code or statutory basis or based upon
administrative rules or other provisions or other liability of WisDOT, the City, or any other
persons, and whether or not caused or claimed to have been caused by the negligence or other
breach of duty by WisDOT, its officers, employees, agents, contractors, subcontractors or
frequenters, the City, its officers, employees, agents, contractors, subcontractors or frequenters,
or any other person or legal entity. Without limiting the applicability of the foregoing, the
liability, damage, loss, claims, demands and actions indemnified against shall include all
liability, damage, loss, claims, demands and actions for trade-mark, copyright or patent
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infringement, for unfair competition or infringement of any so-called “intangible” property right,
for defamation, false arrest, malicious prosecution or any other infringement of personal or
property rights of any kind whatsoever. The City shall cause its contractors to, at its or their own
expense, investigate all such claims and demands, attend to their settlement or other disposition,
defend all actions based thereon and pay all charges of attorneys and all other costs and expenses
of any kind arising from any such liability, damage, loss, claim, demand or action identified in
this section.
Section 11.2 Insurance.
(a)
During the entire construction of the Approved Project and covering all claims
arising out of any action or inactions connected in any way to the Approved Project or to any
work on the Approved Project, regardless of when first asserted, the City or its contractors shall
maintain, at its or their own cost and expense, a comprehensive general liability insurance policy,
with per occurrence limits of not less than $2,000,000, providing that WisDOT and its officers,
employees and agents are named as additional insureds under the policy or policies. The City
shall cause to be furnished to WisDOT evidence satisfactory to WisDOT of the comprehensive
general liability policy providing coverage satisfactory to WisDOT. In the event of suspended
coverage, any modification in terms of this coverage or insurance cancellation, both the
insurance carrier and the City shall provide WisDOT with written notification of such
suspension, modification or cancellation no less than 10 days prior to the suspension,
modification, or cancellation. If, upon receipt of such notice, the City shall desire to continue
this Agreement in effect, the City or its contractors shall purchase, at its own cost and expense,
such insurance as WisDOT shall deem necessary in its reasonable judgment. Failure to have and
to maintain the requisite insurance coverage in full accord with this section is grounds for the
immediate termination of this agreement by WisDOT. Such termination, however, shall not
impair any other right of action of WisDOT against the City under this Agreement or as
otherwise provided by law.
(b)
During the entire construction of the Approved Project and covering all claims
arising out of any actions or inactions connected in any way to the Approved Project or to any
work on the Approved Project, regardless of when first asserted, the City and its contractors, as
appropriate shall also maintain, at its or their own cost and expense, the types and amounts of
insurance coverage shown below:
KIND OF INSURANCE

MINIMUM OF LIABILITY

Worker’s Compensation
(Including Employer’s Liability)

Statutory
($500,000)

Comprehensive Business Vehicle
(Including owned and non-owned)
Combined Single Limit Liability

$1,000,000 each occurrence

Longshoreman’s and Harbor

Statutory
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Worker’s Compensation
(as applicable under
33 U.S.C. 901, et seq.)
Merchant Marine Compensation
(as applicable under
46 U.S.C. 688)

Statutory

Contractor’s Pollution
Liability

$1,000,000 each occurrence

Truckers/Haulers
Commercial Auto Liability
Endorsed for Pollution

$1,000,000 each occurrence

The City shall cause to be furnished to WisDOT evidence satisfactory to WisDOT of the
worker’s compensation, comprehensive business vehicle and all other applicable policies
providing coverage satisfactory to WisDOT. In the event of suspended coverage, any
modification in terms of this coverage or insurance cancellation, both the insurance carrier and
the City shall provide WisDOT with written notification of such suspension, modification or
cancellation no less than 10 days prior to the suspension, modification, or cancellation. If, upon
receipt of such notice, the City shall desire to continue this Agreement in effect, the City or its
contractors shall purchase, at its own cost and expense, such insurance as WisDOT shall deem
necessary in its reasonable judgment. Failure to have and to maintain the requisite insurance
coverage in full accord with this section is grounds for the immediate termination of this
agreement by WisDOT. Such termination, however, shall not impair any other right of action of
WisDOT against the City under this Agreement or as otherwise provided by law.
(c)
The contractor performing the work set forth in the Scope of Work in Section
2.2(a) shall maintain a professional pollution liability insurance policy with per occurrence limits
not less than $1,000,000.
ARTICLE 12.0 GENERAL PROVISIONS
Section 12.1 Notice. Any notice required or permitted under this Agreement shall be
personally served in writing upon the other party by the party giving notice or shall be served by
certified mail, return receipt requested, to the following addresses:
Chief, Railroads and Harbors Section, Room 701
Wisconsin Department of Transportation
P.O. Box 7914
Madison, WI 53707
City of Superior
Attn: City Clerk
1316 N. 14th Street
Superior, WI 54880
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Section 12.2 Designation of Officials. The WisDOT officials authorized to execute
any changes in the terms, conditions, or amounts herein on behalf of WisDOT are the Secretary
or Deputy Secretary of WisDOT or the Administrator of the Division of Transportation
Investment Management of WisDOT or designee. The City official authorized to execute any
changes in the terms, conditions, or amounts herein on behalf of the City is the Mayor of the City
and the Planning and Port Director of the City.
Section 12.3 Choice of Law. This Agreement shall be interpreted in accordance with
the statutes and laws of the United States of America and of the State of Wisconsin.
Section 12.4 Contracts.
(a)
WisDOT has the right to review the contracting and procurement system of the
City, and the City shall assure that WisDOT has the right to review the contracting and
procurement system of each contractor. These purchasing and contracting procedures of the City
and its contractors to obtain goods and services for use in connection with the Approved Project
are subject to review by WisDOT upon reasonable notice. The City’s contracting procedures
shall comply with Wisconsin Statutes, Section 30.32.
(b)
The City shall provide for WisDOT review and written approval of all contracts
to be paid in whole or in part with funds provided under this Agreement. The City shall obtain
WisDOT written approval prior to executing any contract pertaining in any way to the Approved
Project. Failure to obtain prior written approval from WisDOT for a contract shall result in no
reimbursement with grant funds for costs incurred under that contract.
(c)
The City shall require each successful bidder, at the time a written contract
between the City and the contractor is signed, to submit to the City a good and sufficient surety
bond for the full amount of the contract. The surety bond shall be conditioned upon the faithful
performance of the contract and upon the payment of all claims for labor performed and
materials furnished under the contract. The City shall immediately upon signing a contract
submit to WisDOT evidence that a good and sufficient surety bond is in effect. All contracts and
surety bonds shall comply with all applicable provisions of Wisconsin Statutes, Sections 30.32
and 779.14. WisDOT shall not pay the City any amount due under a construction contract until
after WisDOT has received satisfactory evidence that a good and sufficient bond complying with
Wisconsin Statutes, Sections 30.32 and 779.14, is in effect for at least the amount of that
contract.
Section 12.5 Status of the City’s Contractor. Any contractor or subcontractor with
the City, whether acting through its officers, directors, employees, agents or representatives or
otherwise, is an independent contractor and in no way shall be deemed an affiliate, partner, joint
venturer, or associated in any manner whatsoever with WisDOT.
Section 12.6 Assignment. This Agreement shall be binding upon and inure to the
benefit of the parties hereto and their respective successors and assigns. The City’s rights
hereunder shall not, however, be assignable whether by way of assignment, sublease, license or
otherwise, directly or indirectly, without WisDOT’s prior written consent.
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Section 12.7 Severability. If any term, covenant, condition or provision (or part
thereof) of this Agreement, or the application thereof to any party or circumstance, shall at any
time or to any extent be held invalid or unenforceable, the remainder of this Agreement or the
application of such term, covenant, condition or provision (or remainder thereof) to parties or
circumstances other than those to which it is held invalid or unenforceable shall not be affected
thereby, and each term, covenant, condition and provision of this Agreement shall be valid and
be enforced to the fullest extent permitted by law.
Section 12.8 Amendment. No term or provision of this Agreement nor any of its
attachments may be changed, waived, or terminated orally but only by an instrument in writing
signed by both parties to this Agreement.
Section 12.9 Force Majeure. The parties hereto shall be excused from the scheduled
performance of their respective obligations hereunder occasioned by an event beyond their
respective control (not due to their own fault, actions, or inactions), which shall include, without
limitation: acts of God; strikes or other labor troubles; explosions, fires, vandalism, or malicious
mischief; or other causes beyond the reasonable control of the parties. Such excuse shall remain,
however, only so long as the event excusing performance shall continue and shall not excuse
continued non-performance thereafter.
Section 12.10 Disabled. The City agrees that no otherwise qualified disabled individual
in the United States, as defined in Section 706(8) of Title 29 U.S.C, or as specifically provided
for in subchapter II of Chapter 111, Wis. Stats., or in Title I of the Americans With Disabilities
Act of 1990, 42 U.S.C. 12111, et seq., shall, solely by reason of disability, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any program or
activity receiving benefits under this Agreement.
Section 12.11 Environmental Protection.
(a) The City agrees that facilities or equipment shall not be acquired, constructed, or
improved as a part of this Approved Project unless such facilities or equipment are designed and
equipped to limit water and air pollution in accordance with all applicable state and federal
standards, statutes, and regulations.
(b) The City agrees to conduct all aspects of the Approved Project in compliance with all
the requirements of Section 114 of the Clean Air Act, 42 U.S.C 7414, and of Section 308 of the
Federal Water Pollution Control Act, 33 U.S.C 1318, and of all applicable regulations issued
under those Acts.
(c) The City assures that the environmental impact of the Approved Project has been
assessed in accordance with the requirements of the Wisconsin Environmental Policy Act, s.
1.11, Wis. Stats.
(d) The City agrees to include, or cause to be included, the criteria and requirements
contained in this section in any contract or subcontract under which any of the financial
obligations incurred are to be paid from funds provided under this Agreement.
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(e) No publicly-owned land from a public park, recreation area, or wildlife and
waterfowl refuge of national, state, or local significance as determined by the federal, state, or
local officials having jurisdiction thereof, or any land from an historic site of national, state or
local significance as so determined by such officials, may be used for this Approved Project
without the prior written concurrence of the Secretary of the Wisconsin Department of Natural
Resources, the State Historical Preservation Officer, and required federal authorities.
Section 12.12 Prohibited Interests in the Proceeds of Approved Project.
(a)
Neither the City nor any of its contractors shall enter into any contract,
subcontract, or agreement in connection with the Approved Project or any property included or
planned to be included in the Approved Project in which any official, officer or employee of the
City during his or her tenure or for one (1) year thereafter has any interest, direct or indirect,
except as permitted under Wisconsin Statutes, Section 946.13(2).
(b)
The City shall insert in all agreements entered into by it in connection with the
Approved Project, and shall require its contractors to insert in each of their subcontracts, the
following provision:
“No official, officer or employee of the City of Superior during his or her tenure or for
one (1) year thereafter, shall have any interest, direct or indirect, in this contract or in the
proceeds thereof except as permitted under Wisconsin Statutes, Section 946.13(2)”
(c) No member of or delegate to Congress or to the Wisconsin State Legislature shall
share any benefit that may arise from this Agreement.
Section 12.13 Nondiscrimination.
(a) In connection with the performance of work under this Agreement, the City agrees
not to discriminate against any employee or applicant for employment because of age, race,
religion, color, handicap, sex, physical condition, developmental disability as defined in
Wisconsin Statutes, Section 51.01(5), sexual orientation or national origin. This provision shall
include, but not be limited to, the following: employment, upgrading, demotion or transfer;
recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of
compensation; and selection for training, including apprenticeship. Except with respect to sexual
orientation, the City further agrees to take affirmative action to ensure equal employment
opportunities. the City agrees to post in conspicuous places, available for employees and
applicants for employment, notices to be provided by WisDOT setting forth the provisions of
this nondiscrimination clause.
(b) Pursuant to Wisconsin Statutes, Section 16.765, the City shall insert into all
agreements entered into by it in connection with the Approved Project, and shall require its
contractors to insert in each of their subcontracts, the provision in paragraph (a), of this Section,
except that the word “City” shall be stricken and replaced by the word “contractor” and the word
“WisDOT” shall be stricken and replaced by “City”.
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(c)
The City shall comply with the following laws, policies, regulations, and pertinent
directions as may be applicable and will require its contractors and subcontractors through
contractual agreement to similarly comply:
(1) Title VI of the Civil Rights Act of 1964, 78 Stat. 252, 42 U.S.C. 2000d et seq.
(2) Title II and Title III of the Uniform Relocation Assistance and Real Property
Acquisition Policies Act of 1970, 42 U.S.C. 4601 et seq.
(3) Subchapter II of Chapter 111, Wis. Stats.
(4) Americans With Disabilities Act of 1990, 42 U.S.C. 12101, et seq.
(5) Federal Occupational Safety and Health Act of 1970, 29 U.S.C. 653, et seq.,
and any other applicable occupational safety and health laws or regulations.
Section 12.14 Wage Rates.
(a)
Pursuant to Wisconsin Statutes, Section 66.0903, the City shall apply to the
Wisconsin Department of Workforce Development to determine the prevailing wage rate, hours
of labor and hourly basic pay rates in all trades and occupations required in the Approved
Project. The prevailing wage rates and hours shall be published in the project bidding
specifications and incorporated into and made a part of all Approved Project construction
contracts.
(b)
The City shall insert the following provisions in all construction contracts entered
into by it in connection with the Approved Project:
“The contractor hereby agrees that all persons employed by it in the performance of this
contract shall be paid wages which are not less than the prevailing wage rates which are
incorporated into this contract. The contractor hereby agrees to keep and to require all
subcontractors to keep full and accurate records clearly indicating the name and trade or
occupation of every laborer, worker, or mechanic employed by him in connection with
the project and an accurate record of the number of hours worked by each employee and
the actual wages paid therefor.
Upon completion of the project and prior to final payment, the contractor agrees to file
with the City an affidavit stating that it has complied fully with the provisions and
requirements of Wisconsin Statutes, Section 66.0903(3), and that it has received evidence
of compliance from each of its agents and subcontractors.”
(c)
The City shall not submit to WisDOT any invoices for final payment on any
contract until the contractor’s affidavit of compliance is filed in proper form and order.
Section 12.15 Assurances.
(a)
The City assures WisDOT that funds received under this Agreement will be used
solely for the purposes for which the assistance is granted and in conformance with any
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limitations on any allowable expenditures set forth under the federal or state laws applicable to
the funds granted.
(b)
The City hereby accepts all attendant responsibilities and liabilities associated
with its use of WisDOT grant funds including, if applicable, liability for accidents and
responsibility for erection and maintenance of fencing and other safety and protective devices.
Section 12.16 Entire Agreement. This Agreement and the attachments hereto contain
the entire agreement of the parties and supersede any and all prior agreements or oral
understandings between the parties.
ARTICLE 13.0 SIGNATURES
IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed
by their duly authorized officers.

Witness:

CITY OF SUPERIOR, WISCONSIN

By:
Its Mayor

By:
Its City Clerk

Witness:

WISCONSIN DEPARTMENT OF TRANSPORTATION

By:
Its
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ATTACHMENT I
to Grant Agreement
Plans and Specifications for the Rehabilitation and Dredging of the Hallett 8 Dock located in
Superior, Wisconsin.
Dock Plans and Specifications were prepared by AMI Consulting Engineers, P.A. for Hallett
Dock Company, Dated February 21, 2012 and including:
Sheet No.
Cover Title Sheet
S0.0 General Note
S1.0 Dock Plan View
S2.0 Existing and Rehabilitated Dock Plans
S3.0 Existing and Rehabilitated Add Alternate #1 Dock Plans
S4.0 Existing and Rehabilitated Dock Sections
S5.0 Sections and Details
D1.0 Dredge Plan

ATTACHMENT II
Certified Survey Map of Dock Wall Property
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