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DEVELOPMENT AGREEMENT
This Development Agreement is made, entered into and effective as of this _____ day of
______________________, 20___, by and between the CITY OF SUPERIOR, WISCONSIN
(the “City”), and LEE’S PIZZA LLC, a LIMITED LIABILITY COMPANY (the “Grantee”).
R E C I T A L S:
WHEREAS, in an effort to encourage development, redevelopment and renewal of the
City of Superior, the City has created a Small Business Grant Program (the “Program”) to assist
Qualifying Businesses (as defined in the Program) in paying for Eligible Costs (as hereinafter
defined); and
WHEREAS, the Grantee has submitted an application for a grant under the Program and
the Common Council has approved a grant, as hereinafter set forth, for a portion of the Eligible
Costs, as hereinafter set forth.
NOW, THEREFORE, in consideration of the promises and mutual obligations of the
parties contained herein, the receipt and sufficiency of which are hereby acknowledged, each of
them does hereby represent, covenant, and agree with the other as follows:
AGREEMENT:
Section 1.

Definitions, Exhibits, Rules of Interpretation.

1.01 Definitions. In this Agreement, the following terms have the following respective
meanings unless the context hereof clearly requires otherwise:
“Agreement” means this Development Agreement by and between the City and the
Grantee, as the same may be from time to time amended.
“Certificate of Completion” means the certification, in the form of the Certificate
attached as Exhibit B hereto, provided to the Grantee pursuant to Section 3.04 of this Agreement,
upon satisfactory completion of the Improvements.
“Construction Plans” means the construction plans for the construction and equipping of
the Improvements to be on the Development Property pursuant to this Agreement.
“Development Property” means the real property located in the City at 1623 ½ Broadway
Street and described in Exhibit A to this Agreement.
“Eligible Costs” means the costs listed for “Eligible Uses for the Grant” on Exhibit D.
“Eligible Uses” means the items listed on Exhibit D as “Eligible Uses for the Grant.”
“Facilities” means all of the improvements on the Development Property including, but
not limited to, the Improvements.

“Grant” means the development grant under the Program described in Section 3.06
hereof.
“Improvements” means those improvements as described and specified in the
Construction Plans, but generally described as interior remodel, new kitchen equipment and bar
upgrades and the Eligible Uses. The Improvements are expected to cost approximately $50,000.
“Project” means the Improvements, including the Eligible Uses, to the Facilities.
“Schedule” means the schedule for the elements of the development contemplated by this
Agreement, as set forth on Exhibit C.
“Sources and Uses Budget” means the Sources and Uses Budget in the form of Exhibit D
attached thereto, as updated from time to time.
“Unavoidable Delays” means delays, outside the control of the party claiming its
occurrence, which are the direct result of strikes, other labor troubles, unusually severe or
prolonged bad weather, acts of God, fire or other casualty to the improvements being
constructed, litigation commenced by third parties which, by injunction or other similar judicial
action, directly results in delays, or acts of any federal, state or local government (other than the
City) which directly results in delays.
1.02 Exhibits. The following exhibits are attached to and by reference made a part of
this Agreement:
Exhibit A
Exhibit B
Exhibit C
Exhibit D
1.03

Legal Description of Development Property
Form of Certificate of Completion
Schedule
Sources and Uses Budget

Rules of Interpretation.

A.
This Agreement and the other agreements executed by the parties in connection
with the Development Property shall be interpreted in accordance with and governed by the laws
of the State of Wisconsin.
B.
The words herein and hereof and words of similar import, without reference to
any particular section or subdivision, refer to this Agreement as a whole rather than any
particular section or subdivision hereof.
C.
References herein to a particular section or subdivision hereof are to the section or
subdivision of this Agreement as originally executed.
D.
Any titles of the several parts, articles and sections of this Agreement are inserted
for convenience and reference only and shall be disregarded in construing or interpreting any of
its provisions.
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E.
In the event that any provision or clause of this Agreement conflicts with
applicable law, such conflict shall not affect other provisions of this Agreement which can be
given effect without the conflicting provisions, and to this end the provision of this Agreement,
are declared to be severable.
Section 2.

Representations and Warranties of the Grantee.

A.
The Grantee represents and warrants that it has the power to enter into this
Agreement and carryout its obligation hereunder.
B.
The Grantee agrees to construct and equip the Improvements upon the
Development Property in accordance with the terms of this Agreement.
C.
The Grantee will use its best efforts to obtain, in a timely manner, all required
permits, licenses and approvals, and to meet, in a timely manner, all requirements of applicable
local, state and federal laws and regulations which must be obtained or met before the
Improvements may be lawfully constructed and the brewery may be operational.
Section 3.

Construction of Improvements.

3.01 Construction Plans. Prior to commencing construction of the Improvements, the
Grantee shall submit to the City Planning & Development Department the plans for the
construction and the equipping of the Improvements. Such plans include the following: (a) site
plans; (b) floor plans; (c) elevations; and (d) the parking lot and landscaping plans (the
“Construction Plans”), and shall provide for the construction or renovation to the Improvements,
including the Eligible Uses, at a development cost totaling approximately $50,000. The Grantee
agrees that it will construct and equip the Improvements on the Development Property in
substantial conformance with the Construction Plans. The Grantee agrees that the scope and
scale of the Improvements to be constructed shall not be significantly less than the scope and
scale of the Improvements as detailed and outlined in the Construction Plans.
3.02 Commencement and Completion of Construction. Subject to Unavoidable Delays
and subject to satisfaction of the contingencies set forth in Section 3.03, the Grantee shall
commence and complete construction on the Improvements as set out on Exhibit C. All work
with respect to the Improvements to be constructed or provided by the Grantee on the
Development Property shall be in conformity with the Construction Plans.
The Grantee agrees that the Grantee shall promptly begin and diligently prosecute to
completion construction of the Improvements on the Development Property, and that such
construction shall in any event be commenced and completed within the period specified in this
Section of the Agreement.
3.03 City’s Obligation to Proceed. The City’s obligation to proceed under this
Development Agreement is contingent upon the following:
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(i)
The Grantee shall demonstrate, by way of a letter of commitment or other
formal assurance, that it has its equity and has received approval for all financing
necessary (as outlined in the Sources and Uses Budget) to construct and equip the
Improvements; and
(ii)
The Grantee shall be in material compliance with all the terms and
provisions of this Agreement.
The contingencies set forth above shall be satisfied on or before November 1, 2020, or
this Agreement shall terminate without further action of the parties unless otherwise agreed to by
the parties.
3.04 Certificate of Completion. Promptly after completion of the Improvements in
accordance with the provisions of this Agreement, the City will furnish the Grantee with a
Certificate of Completion, in substantially the form set forth in Exhibit B attached hereto. Such
Certificate of Completion shall be a conclusive determination of satisfaction and termination of
the agreements and covenants in this Agreement with respect to the obligations of the Grantee,
and its successors and assigns, to construct the Improvements.
3.05

Eligible Uses.

A.
The Grantee shall undertake construction of the Eligible Uses as part of the
Improvements. The Eligible Uses for the Grant shall consist of constructing the items set forth on
Exhibit D and listed as the “Eligible Uses for the Grant”. The Eligible Costs for the Eligible
Uses shall be paid by the City to the Grantee at the time and upon receipt of the documents
required hereunder and in Section 3.06 hereof. The Grantee shall pay any costs in excess of such
amount. The Grantee shall provide the City with copies of the paid invoices evidencing the
Grantee’s actual expenditures in undertaking the Eligible Uses for the Grant.
B.
Upon expenditures of the amount described in Section 3.05A. above, the City’s
obligation and responsibilities with respect to the Eligible Uses shall terminate. The City shall
have no liability to the Grantee or a third party resulting from any defect in the construction of
the Improvements or the Eligible Uses or the costs of completing the Eligible Uses if the amount
described in Section 3.05A. above is insufficient therefore. The Grantee shall maintain the
Eligible Uses after completion of construction. The Grantee agrees to indemnify, defend, and
hold harmless the City, its officers, employees, and agent, from any and all claims or causes of
action resulting from any alleged defect in the design or construction of the Eligible Uses.
3.06 Grant Payment for Eligible Uses. Upon the Grantee providing the copies of the
paid invoices required in Section 3.05A., and upon the City’s issuing the Certificate of
Completion, the City shall pay the Grantee through the Grant for the Eligible Costs incurred for
the Eligible Uses pursuant to the Grant in the maximum aggregate amount of $16,494. Fifty
percent (50%) of the grant may be awarded at the beginning of the project once copies of the
paid invoices and/or other documentation are provided.
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Section 4.
4.01

Insurance; Indemnification.

Insurance.

A.
The Grantee will provide and maintain, or cause to be maintained by its
contractor, at all times during the process of construction of the Improvements an “All Risk
Broad Form Basis” insurance policy (upon which the City shall be listed as an additional
insured) and from time to time during that period at the request of the City, furnish the City with
proof of payment of premiums on policies covering the following:
(i)
Builder’s risk insurance, written on the so-called “Builder’s Risk-Completed Value Basis,” in an amount equal to 100% of the insurable value of the
Improvements at the date of completion, and with coverage available in nonreporting
form on the so-called “all risk” form of policy; the interest of the City shall be protected
in accordance with a clause in form and content satisfactory to the City; and
(ii)
Comprehensive general liability insurance (including operations,
contingent liability, operations of subcontractors, completed operations and contractual
liability insurance) together with an Owner’s Protective Liability Policy with limits
against injury and property damage of not less than $1,000,000 for each occurrence (to
accomplish the above-required limits an umbrella excess liability policy may be used).
B.
All insurance required by this Section shall be taken out and maintained in
responsible insurance companies selected by the Grantee which are authorized under the laws of
the State of Wisconsin to assume the risks covered thereby. Upon request, the Grantee will
deposit with the City a certificate or certificates or binders of the respective insurers stating that
such insurance is in force and effect. Unless otherwise provided in this Section, each policy shall
contain a provision that the insurer shall not cancel or modify it without giving written notice to
the Grantee and the City at least 10 days before the cancellation or modification becomes
effective. In lieu of separate policies, the Grantee may maintain a single policy, blanket or
umbrella policy, or a combination thereof, having the coverage required herein, in which event
the Grantee shall deposit with the City a certificate or certificates of the respective insurers as to
the amount of coverage in force upon the Improvements.
4.02 Reconstruction. In the event of damage or destruction of the Facilities, the
Grantee will forthwith repair, reconstruct and restore the Facilities to substantially the same or an
improved condition or value as they existed prior to the event causing such damage, and to the
extent necessary to accomplish such repair, reconstruction and restoration, the Grantee will apply
the net proceeds received by the Grantee to the payment or reimbursement of the cost thereof.
The Grantee shall complete the repair, reconstruction and restoration of the Facilities whether or
not the net proceeds received by the Grantee for such purposes are sufficient to pay for the same.
Any net proceeds remaining after completion of such repairs, reconstruction and restoration shall
be the property of the Grantee. Notwithstanding anything to the contrary contained in this
Article, the rights of the City with respect to the receipt and application of any proceeds of
insurance shall in all respects be subject and subordinate to the rights of any lender under a
mortgage on the Development Property. The obligation to repair, reconstruct and restore the
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Facilities pursuant to this Section 4.02 terminates upon the issuance of the Certificate of
Completion.
4.03

Release and Indemnification Covenants.

A.
The Grantee releases from and covenants and agrees that the City and its
governing body members, officers, agents, including their independent contractors, consultants
and legal counsel, servants and employees (hereinafter, for purposes of this Section, collectively
the “indemnified parties”) shall not be liable for and agrees to indemnify and hold harmless the
indemnified parties against (i) any loss or damage to property or any injury to or death of any
person resulting from any defect in the Facilities and/or the Improvements, and (ii) any loss,
damage, liability or claim therefore concerning the acquisition and relocation obligations of the
Parties in connection with the Project, including, but not limited to, the additional property
needed for the parking.
B.
Except for any willful misrepresentation or any willful or wanton misconduct of
the indemnified parties, the Grantee agrees to protect and defend the indemnified parties now
and forever and further agrees to hold the aforesaid harmless from any claim, demand, suit,
action or other proceeding whatsoever by any person or entity whatsoever arising from the
Grantee’s construction, installation, ownership, and operation of the Facilities and/or the
Improvements.
C.
The indemnified parties shall not be liable for any damage or injury to the persons
or property of the Grantee or its officers, agents, servants, or employees or any other person who
may be about the Property or the Improvements due to any act of negligence of any person;
provided, that nothing contained herein shall be interpreted to alter the liability of the
indemnified parties for any damage or injury to the persons or property of the Grantee or its
officers, agents, servants, or employees or any other person who may be about the Property or
the Improvements caused by any willful act of the indemnified parties.
D.

This Section shall survive the termination of this Agreement.

Section 5.

Events of Default.

5.01 Events of Default Defined. The following shall be “Events of Default” under this
Agreement and the term “Event of Default” shall mean, whenever it is used in this Agreement,
any one or more of the following events:
A.
Failure by the Grantee to commence and complete construction of the
Improvements pursuant to the terms, conditions and limitations of this Agreement.
B.

Failure by the Grantee to timely pay the real estate taxes on the Facilities.

5.02 Remedies on Default. Whenever any Event of Default referred to in Section 5.01
of this Agreement occurs, the City, as specified below, may take any one or more of the
following actions after provision of thirty (30) days’ written notice by the City to the Grantee of
the Event of Default , but only if the Event of Default has not been cured within said thirty (30)
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days, or if the Event of Default cannot be cured within thirty (30) days, the Grantee does not
provide assurances to the City reasonably satisfactory to the City that the Event of Default will
be cured as soon as reasonably possible:
A.
The City may suspend its performance under the Agreement until it receives
assurances from the Grantee, deemed reasonably adequate by the City, that the Grantee will cure
its default and continue its performance under the Agreement.
B.
The City may withhold the Certificate of Completion but only so long as an Event
of Default has not been cured.
C.
The City may take whatever action, including legal or administrative action,
which may appear necessary or desirable to the City to collect any payments due under this
Agreement, or to enforce performance and observance of any obligations agreement, or covenant
of the Grantee under this Agreement.
5.03 No Remedy Exclusive. No remedy herein conferred upon or reserved to the City
is intended to be exclusive of any other available remedy or remedies, but each and every such
remedy shall be cumulative and shall be in addition to every other remedy given under this
Agreement or now or hereafter existing at law or in equity or by statute. No delay or omission to
exercise any right or power accruing upon any default shall impair any such right or power or
shall be construed to be a waiver thereof, but any such right and power may be exercised from
time to time and as often as may be deemed expedient.
5.04 No Additional Waiver Implied by One Waiver. In the event any agreement
contained in this Agreement is breached by any party and thereafter waived by any other party,
such waiver shall be limited to the particular breach so waived and shall not be deemed to waive
any other concurrent, previous or subsequent breach hereunder.
5.05 Agreement to Pay Attorneys’ Fees and Expenses. Whenever any Event of
Default occurs and the City shall employ attorneys or incur other expenses for the collection of
payments due or to become due or for the enforcement or performance or observance of any
obligation or agreement on the part of the Grantee herein contained, the Grantee agrees that it
shall, on demand therefore, pay to the City the reasonable fees of such attorneys and such other
expenses so incurred by the City; provided that if a claim including, without limitation, a lawsuit
or other civil action, is instituted between the parties, the party which does not prevail in such
claim shall pay to the prevailing party the reasonable fees of attorneys and other expenses so
incurred by the prevailing party, and if the City is not the prevailing party in such a claim, the
City shall have no rights under this Section.
Section 6.

Additional Provisions.

6.01 Notices and Demands. Except as otherwise expressly provided in this
Agreement, a notice, demand or other communication under this Agreement by any party to the
others shall be sufficiently given or delivered if it is dispatched by registered or certified mail,
postage prepaid, return receipt requested, or delivered personally; and

7

A.

In the case of the Grantee, is addressed or delivered personally to:
Terry Johson
3505 Belknap Street, Lot #4
Superior, WI 54880

B.

In the case of the City, is addressed to or delivered personally to the:
City of Superior
Attention: Planning, Economic Development & Port Director
1316 North 14th Street
Superior, WI 54880

or at such other addresses as either party may, from time to time, designate in writing and
forward to the other as provided in this Section.
6.02 Counterparts. This Agreement is executed in any number of counterparts, each of
which shall constitute one and the same instrument.
6.03 Amendments. Neither this Agreement, nor any other document to which the
Grantee and the City are a party, relating to the development contemplated by this Agreement,
may be effectively amended, changed, modified, altered or terminated, except upon the written
agreement of the City and the Grantee.
6.04 Exhibits. Any exhibit delivered pursuant to the terms of this Agreement shall be
in writing and shall constitute a part of this Agreement.
6.05 Entire Agreement. This Agreement, together with any Exhibits and the related
written agreements specifically referred to herein, represents the only agreement among the
parties concerning the subject matter hereof and supersedes all prior agreements whether written
or oral, relating thereto.
6.06 Governing Law and Venue. This Agreement and the legal relations between the
parties shall be governed by and construed in accordance with the laws of the State of Wisconsin
and any dispute in connection with this Agreement shall be venued in the City of Superior,
Douglas County, Wisconsin.
6.07 Benefit. Nothing in this Agreement, expressed or implied, is intended to confer
on any person other than the parties to this Agreement or their permitted successors or assigns,
any rights, remedies, obligations or liabilities under or by reason of this Agreement.
6.08 Singular/Plural. Any words or terms used herein in the singular shall be deemed
to include the plural when applicable and vice versa.
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6.09 Survival.
Unless otherwise specifically provided or limited herein, all
representations, warranties and covenants in this Agreement, or in any certificate or other writing
delivered pursuant hereto, shall survive the execution of this Agreement.
6.10 Legal Counsel. Each party hereby acknowledges that each is represented by legal
counsel in connection with the Agreement, or each has knowingly waived their right to do so.
6.11 Termination of Agreement. This Agreement shall terminate on the date of the
issuance of the Certificate of Completion.
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IN WITNESS WHEREOF, the City has caused this Agreement to be duly executed in its
name and behalf and the Grantee has caused this Agreement to be executed in its names and
behalf, on or as of the date first above written.
THE CITY OF SUPERIOR, WISCONSIN

By
Its Mayor

By
Its City Clerk
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LEE’S PIZZA LLC

By
Its
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EXHIBIT A
LEGAL DESCRIPTION OF DEVELOPMENT PROPERTY
West 4.5 feet of Lot 20 and all of Lots 21 thru 28, Block 96, alleys vacated, West Superior 1 st
Division, City of Superior, Douglas County, Wisconsin. A/k/a Parcel 06-806-00077-00

EXHIBIT B
CERTIFICATE OF COMPLETION OF CONSTRUCTION
WHEREAS, by a Development Agreement (the “Agreement”) dated ______________,
2020, entered into by and among the City of Superior, Wisconsin (the “City”) and Lee’s Pizza,
LLC, a Limited Liability Company (the “Grantee”), the Grantee has developed the real property
(the “Site”) described on the attached Exhibit A, by construction, or by causing to be
constructed, the improvements thereon according to the terms and conditions of the Agreement;
WHEREAS, pursuant to the Agreement, promptly after completion of all work of
construction to be completed by the Grantee upon the Site, the City is required to furnish the
Grantee with a Certificate of Completion upon written request therefor by the Grantee;
WHEREAS, the issuance by the City of the Certificate of Completion shall be conclusive
evidence that the Grantee has complied with the terms of the Agreement pertaining to
construction of the Improvements on the Site;
WHEREAS, the Grantee has requested that the City furnish the Grantee with the
Certificate of Completion; and
WHEREAS, the City has conclusively determined that the work of construction of the
Improvements on the Site as required by the Agreement has been satisfactorily completed.
NOW, THEREFORE, be it resolved:
1.
As provided in the Agreement, the City does hereby certify that construction of
the Improvements on the Site has been fully and satisfactorily performed and completed, and that
such construction work is in full compliance with the terms, provisions and conditions
established in the Agreement.
2.
The Agreement is therefore of no further force and effect, and all rights duties,
obligations, and liabilities of the City and the Grantee thereunder regarding initial construction of
the Improvements on the Site, and the obligations relating to reconstruction as described in
Section 4.02 of the Agreement, shall cease to exist. All continuing and existing rights, duties,
obligations and liabilities provided in the Agreement shall continue to remain in force and effect.
3.
This Certificate of Completion shall not constitute evidence of compliance with or
satisfaction of any obligation of the Grantee to any holder of a mortgage, or any insurer of a
mortgage, securing money loaned to finance the work of construction and development of the
improvements on the Site, or any part thereof. This Certificate of Completion is not a notice of
completion as referenced in Wisconsin Statutes.

IN WITNESS WHEREOF, the City has executed this Certificate of Completion as of this
______ day of ______________, 20____.
CITY OF SUPERIOR, WISCONSIN

By ____________________________________
Its Mayor

By _____________________________________
Its City Clerk
ACCEPTED BY:
LEE’S PIZZA LLC

By
Its
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EXHIBIT A TO CERTIFICATE OF COMPLETION
LEGAL DESCRIPTION OF DEVELOPMENT PROPERTY
West 4.5 feet of Lot 20 and all of Lots 21 thru 28, Block 96, alleys vacated, West Superior 1 st
Division, City of Superior, Douglas County, Wisconsin. A/k/a Parcel 06-806-00077-00

EXHIBIT C
SCHEDULE
Agreement
Reference

Activity Required

Date

Section 3.01 Construction Plans Approved

__________, 20___

Section 3.02 Grantee commences construction of Improvements

__________, 20___

Section 3.02 Completion of Improvements

__________, 20___

Section 3.04 City signs Certificate of Completion

_____________
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EXHIBIT D
SOURCES AND USES OF FUNDS FOR PROJECT

SOURCES
Owner Equity (min. 10%)
City Grant
Total
USES
Estimated cost of acquisition and
construction/renovations of the Development
Property
Eligible Uses for the Grant
New hood system
Wiring
Plumbing
Remodel, flooring/wall coverings
Kitchen equipment
Total

$33,506
16,494
__________
$___50,000

$__50,000
10,000
4,000
3,500
14,000
18,500
$____50,000

